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I. INTRODUCTION
In 1981 the first case of acquired immunodeficiency syndrome
(AIDS) was recognized and reported in San Francisco, California.1 During the next seven years, AIDS cases were reported in all major area of
the world.2 In May 1989 the World Health Organization (WHO) estimated that four hundred fifty thousand people worldwide had developed
AIDS and that up to ten million other people were infected with the
Human Immunodeficiency Virus (HIV) or AIDS virus.3
Much fear and ignorance surround AIDS and other stages of HIV
infection.4 A poll conducted by the New York Times revealed that
thirty-three percent of those questioned believed that employers should
1. Before recognizing that an acquired immune deficiency syndrome existed, scientists
detected a serologic response to HIV in stored blood in Zaire in 1959. Piot, Plummer, Mhalu,
Lamboray, Chin, & Mann, AIDS An International Perspective, 239 SCIENCE 573, 573-74
(1988) [hereinafter Piot]. Retrospective studies of AIDS indicator diseases suggest that advanced AIDS existed as early as the mid-1970s. AUSTRALIAN NAT'L COUNCIL ON AIDS, No.
R88/21337, AIDS FACTS ABOUT ACQUIRED IMMUNE DEFICIENCY SYNDROME 1 (Aug.

1988); Piot, supra, at 574.
2. Piot, supra note 1, at 573. It should be noted that AIDS statistics are incomplete as
much of the world's population has only limited access to health care facilities and may consequently go undiagnosed. The reluctance of some governments to officially acknowledge the
existence of AIDS results in further underrecognition and underreporting of AIDS cases. Id
The Ceausescu regime in Romania was one such government. It denied that AIDS existed
within Romania, declaring that AIDS was a disease of capitalist countries. The regime classified all materials related to the incidence of HIV infection within Romania as "state secrets"
and banned screening blood for the virus. Yet, in actuality, Romania has the highest incidence
of pediatric AIDS in the world. Walker, AIDS Epidemic "Most Serious in World", The Times
(London), Feb. 6, 1990, at 8, col 1; see Salholz, Waldrop, & Marshall, Watching the Babies
Die, NEWSWEEK, Feb. 19, 1990, at 63.

3. A Tenfold Rise In AIDS Is Seen, N.Y. Times, May 19, 1989, at D16, col. 3. The
WHO predicted that five million people will have developed AIDS by the year 2000 and that
another fifteen to thirty million individuals will be infected with HIV but will have not yet
developed symptoms. Id HIV is also known as HTLV-III. An Individualized Definition of
"Handicap"and Its Application to HIV, 22 U.C. DAVIS L. REv. 653 n. 5.
4. Booth, AIDS Panels Converge on a Consensus, 240 SCIENCE 1395, 1395 (1988). People who test positive for HIV are referred to as "seropositive" individuals. Individuals with
HIV infection were originally classified into one of three groups; those with AIDS, the most
serious manifestation of HIV infection, and the less advanced conditions of AIDS Related
Complex (ARC) and HIV seropositivity. Comment, Running From FearItself: Analyzing Employment DiscriminationAgainst Persons with AIDS and Other Communicable Diseases Under
Section 504 of the RehabilitationAct of 1973, 23 WILLIAMETTE L. REv. 863, 885 n.84 (1987).
Today, the Australian Department of Community Services and Health, the United States Presidential Commission on the Human Immunodeficiency Virus (HIV) Epidemic, a joint Institute
of Medicine/National Academy of Sciences Committee, and other authorities reject distinguishing between AIDS, ARC, and HIV diagnostic categories because they are merely stages
of one clinical course. Rather, these authorities urge that HIV infection alone be the only
criterion for care and compensation. Edwards & Beil, Pessimistic Outlook in AIDS Reports,
133 SC. NEWS 372 (1988); AUSTRALIAN NAT'L COUNCIL ON AIDS, supra note 1, at 1.
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be allowed to fire employees with AIDS.5 In another survey, twenty-four
percent of those polled felt that seropositive children should be kept out
of school, and forty-two percent believed that employers should test new
employees for HIV infection.6 More recently, a survey published in the
Journal of the American Dental Association found that more than twothirds of the dentists in the United States are unwilling to treat AIDS
patients because they fear either contracting the disease or losing patients
once it becomes known that they are treating individuals infected with
HIV.

7

Both the United States and Australia have seen ignorance and anxiety spawn proposed legislation calling for the quarantine of seropositive
individuals, compulsory HIV testing of all individuals, and the criminalization of both HIV transmission and the refusal to notify public health
authorities of HIV infection.8 Such proposals ignore the epidemiological
reality that HIV transmission "requires injection of blood or blood prod5. Public is Polled on AIDS, N.Y. Times, Aug. 30, 1987, § 1, at 20, col. 1. Admittedly,
this is a dated statistic. However, as recently as October 1987, a Gallup poll revealed that
twenty-nine percent of adult Americans supported quarantining AIDS patients. 81% Found
to Support U.S. On Backing AIDS Research, N.Y. Times, Jan. 8, 1988, at B6, col. 5.
6. Ricklefs, AIDS Cases Prompt A Host Of Lawsuits, Wall St. J., Oct. 7, 1987, at 37, col.

3.
7. De Courcy Hinds, Amid FearOver AIDS, One Dentist Offers Care, N.Y. Times, Sept.
13, 1989, at A14, col. 2.
8. See McGuirl & Gee, AIDS An Overview of the British, Australian, and American Responses, 14 HOFSTRA L. REV. 107, 114, 125-26 (1985). In Queensland, it bad been proposed
that the donation of tainted blood be made an extraditable crime of manslaughter. Id at 115.
In 1984 Queensland amended its Health Act to specifically encompass HIV infection.
The 1984 amendment treats HIV transmission as a strict liability offense and provides penalties of $10,000 and possible two year imprisonment for anyone who infects another person
with AIDS. Only when the parties are married or when the party contracting the virus knew
and voluntarily assumed the risk of infection is the HIV carrier exempted from liability. Id at
114-16.
In 1985 the governor of Western Australia proclaimed AIDS both an "infectious" and a
"dangerous infectious disease," thus subjecting individuals with the disease to the Health Act
which authorizes compulsory medical examination, removal to a public hospital, quarantine,
or isolation. Id. at 120-21 (citing Health Act of 1911-1965, 19 W. AUSTL. REPR. ACTS
§§ 251(5), (8), 263 (1966) (amended)).
In the United States, there have been recent proposals and legislation calling for compulsory testing, public reporting of test results, and the quarantine of individuals with HIV infections. For example, in 1988 Californian voters defeated an initiative statute seeking to repeal
prohibitions on the use of AIDS tests for employment or insurability. Zonana, The California
Elections; Signal To Washington Seen in Prop. 102's Defeat, L.A. Times, Nov. 10, 1988, pt. 2,
at 2, col. 1. Regarding the text of the initiative, see OFFICIAL TITLE AND SUMMARY PRE102: REPORTING EXPOSURE TO AIDS
VIRUS, INITIATIVE STATUTE (1988). In Missouri, it was proposed that individuals be tested
for HIV based on anonymous telephone tips. Lambert, U.S. Confronting AIDS with Sense of
Realism, N.Y. Times, Feb. 17, 1988, at Al, col. 1, B10, col. 1. In Virginia, it was proposed
that every person over five years of age be tested. Id.
PARED BY THE ATTORNEY GENERAL, PROPOSITION
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ucts or intimate sexual contact." 9 Rather, the proposals are "dominated
by overreaction [and they] threaten to build walls around sick people and

victimise [sic] them, and even the most robust democracy may not be
strong enough to withstand such divisive forces." 10
Voices within each country recognize the dangers that such irrational proposals pose to efforts to stem the spread of HIV,11 to say nothing of the adverse psychological and economic effects such measures
wreak on seropositive individuals.
HIV-based employment discrimination is a particularly invidious
form of discrimination which robs individuals of capital and, in the
United States, medical insurance1 2 when these resources are needed most
to fight a demoralizing and expensive disease. Its costs, both in human
and economic terms, are great. Most individuals with HIV infection are
capable of working and some of them may not develop AIDS or an
9. Friedland, Saltzman, Rogers, Kahl, Lesser, Mayers, & Klein, Lack of Transmissionof
HTL V-III/LAV Infection to Household Contactsof Patientswith AIDS or AIDS-Related Complex with Oral Candidiasis,314 NEW ENG. J. MED. 344, 347-348 (1986).
10. Address by Neal Blewett, MP, Minister for Community Services and Health, at the
Third National Conference on AIDS (Aug. 4, 1988) (quoting June Osborne, then Dean of
Public Health at the University of Michigan and current Chair of the National Committee on
Acquired Immune Deficiency Syndrome) [hereinafter Address by Neal Blewett], reprinted in
Australian-Overseas Information Serv., Policy Reference Paper No. 88/8-7, at 24 (1988).
11. See Employment Law Center, Legal Aid Soe'y of San Francisco, Employment Discrimination, AIDSLAw 3.1., 3.3 (1988) [hereinafter Employment Law Center] (on file at the
Employment Law Center, 1663 Mission St, San Francisco, California). The Presidential Commission on the Human Immunodeficiency Virus Epidemic recognized that antidiscrimination
laws are fundamental to stemming HIV transmission because "efforts to study the epidemiology of AIDS and to counsel, test, and educate the public will not be successful if individuals
are fearful of losing their jobs, homes and medical insurance." Id
On the other hand, in Australia the Department of Community Services and Health recognized that criminalization of possession and the personal use of illicit drugs concentrates
large numbers of intravenous drug users in jail "where the risks of HIV transmission are considerably greater because of the lack of sterile injecting equipment or condoms." AUSTRALIAN
DEP'T OF COMMUNITY SERVS. & HEALTH, AIDS: A TIME TO CARE, A TIME TO ACT, ToWARDS A STRATEGY FOR AUSTRALIANS

134 (1988). The Department acknowledged that

punitive policies will drive HIV individuals "underground." Id. at 125. "If HIV infection, or
suspicion of HIV infection, leads to stigmatization and discrimination-such as loss of employment or forced separation from family-then those already HIV-infected and those who are
concerned they might be infected will take steps to avoid detection and will avoid contact with
health and social services. Those most needing information, education, counselling or other
support services would be driven away and this would seriously jeopardise [sic] efforts to prevent HIV infections." Address by Neal Blewett, supra note 10 (quoting WHO President
Jonathon Mann's address of the Fourth International Conference on AIDS in Stockholm),
reprinted in Australian-Overseas Information Serv., supra note 10, at 23.
12. In Australia, all permanent residents and visitors with permission to stay longer than
six months are guaranteed access to medical care under Medicare. Medicare is financed by a
1.25% levy on taxable income exceeding certain amounts. MEDICARE (AuSTL.), MCU No.
1087602, UNDERSTANDING MEDICARE (1987) [hereinafter MEDICARE (AuSTL.)].
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AIDS-related disabling condition for many years to come, if at all.1 3
Yet, many seropositive individuals find themselves either discharged
from or denied a job because of an employer's unfounded fear of contagion or deference to the irrational concern of coworkers and customers.14
The forced inactivity of individuals with HIV infection, because of HIV
employment discrimination, has significant emotional, physiological, economic, and social ramifications. It may result in damaged self-esteem,
depression, diminished psychological resistance to the virus, loss of insurance, depletion of savings, and, consequently, public underwriting of
patient care.
The financial impact of employment discrimination is significant.
Within the United States, thirty percent of AIDS inpatient costs went
uncompensated during 1987."5 By 1991 it is projected that AIDS will
16
have cost the United States 168 billion dollars in foregone earnings.
Ninety-six percent of these losses result from premature deaths.17 If even
one percent of the remaining four percent were due to premature unemployment or underemployment, then 1.68 billion dollars of foregone
earnings might be attributable to employment discrimination.
In an era characterized by budget paring, this figure is significant,
representing nearly eight percent of the cumulative medical costs projected to be incurred by the two hundred seventy thousand Americans
expected to develop AIDS by 1991.18 The Australian Minister for Community Services and Health warns that conservative estimates project
that the direct cost of AIDS to Australia will exceed 150 million dollars
in 1990.'9
The law cannot spare an individual the physical ravages of AIDS.
It can, however, ensure that seropositive individuals will not be wrongly
13. Leonard & Tannenbaum, AIDS and Employment Law, in EMPLOYMENT PROBLEMS
168 (J. Kauff ed. 1986).
14. See Ricklefs, supra note 6 ("In one way or another, a huge share of the cases involve
fear of contagion."); Note, Asymptomatic Infection With The AIDS Virus As A Handicap
Under The Rehabilitation Act of 1973, 88 COLUM. L. REv. 563, 573 (1988). "In most of the
cases under the [Rehabilitation] Act and state statutes involving discrimination claims of
AIDS sufferers, defendants have admitted fear of contagion to be the reason for their actions."
Id. at 573 n.63.
15. Note, supra note 14, at 577 n.85 (quoting Hospitals Ailing: AIDS May Be Last Financial Straw, MED. WORLD NEWS, Oct. 12, 1987, at 103).
16. Bloom & Carliner, The Economic Impact of AIDS in the United States, 239 SCIENCE
604, 606 (1988).
17. Id. at 606.
18. Id.
19. Address by Neal Blewett, supra note 10, reprintedin Australian-Overseas Information
Serv., supra note 10, at 18. This figure does not include indirect costs or loss of earning power.
Id.
IN THE WORKPLACE
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deprived of employment at a time when they face deteriorating health
and increasing expenditures.
The United States and Australia both wield international influence.20 These affluent countries are able to allocate resources towards
research, education, international assistance, and the formation of national bodies promoting the development of national AIDS policies.2 1
With both countries prominently involved in fighting the disease and developing AIDS policies, other nations are likely to look to United States
and Australian strategies when formulating their respective AIDS programs. Thus, it is critical that the United States and Australia develop
appropriate responses to the problem of HIV-based discrimination.
The United States and Australia have responded distinctively to the
problems posed by HIV infection. The Australian government has
adopted a nonregulatory approach which focuses on the social problems
posed by HIV infection. Discrimination is inhibited through community

involvement and education rather than legislation. Consequently, most
of Australia's legal responses to the problem of HIV infection have occurred at the state level22 and initially focused on direct disease control.2 3
20. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 224.
"Australia has played a leading role in placing HIV on the international political agenda as an
early and active supporter of the World Health Organization's global strategy begun in February 1987. Australia co-sponsored the resolution on AIDS at the 40th World Health Assembly
in May of that year." Id
It also sought "adoption of the first general Assembly text, Resolution 42/8, which
recognised [sic] the serious threat posed by HIV, endorsed the World Health Assembly's central coordinating role in the global battle against HIV, and accepted the principle that the
United Nations and its specialised [sic] agencies should respond in a coordinated way." Id
Additionally, Australia has sent experts to WHO global consultations. It has also hosted
a regional WHO conference and, under the auspices of WHO, it held the first English language
training course for clinicians "from countries ranging from Saudi Arabia, to Fiji, to China."
Address by Neal Blewett, supra note 10, reprinted in Australian-Overseas Information Serv.,
supra note 10, at 5; see AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note
11, at 224.
Most recently, Australia has agreed to provide $8,000,000 (Australian) to the Commonwealth and other countries towards the development of community based responses to the
problems posed by HIV infection. Australian Gov't Press Release, Doe. No. 0.CE805414, AustraliaHelps Commonwealth AIDS Fight, (Nov. 21, 1989).
21. For a description of the major provisions of Bill S. 2889 as cleared by the United
States Congress on October 13, 1988, see No Word From White House Yet on AIDS Bill, 46
CONG. Q. WEEKLY REP. 3067-71 (1988), and Legislation:Federal,3 AIDS UPDATE 3 (Nov.
1988). For information on Australian AIDS related efforts and expenditures, see M. DUCKETT, AUSTRALIA'S RESPONSE TO AIDS 3-14 (1986); AUSTRALIAN DEP'T OF COMMUNITY
SERVS. & HEALTH, supra note 11, at 75-81; EDUCATIONAL RESOURCE CENTER, ROYAL
CHILDREN'S Hosp. OF MELBOURNE & DEP'T OF PUB. HEALTH, FACTS ABOUT AIDS 4 (Jan.

1986).
22. McGuirl & Gee, supra note 8, at 113.
23. M. DUCKETT, supra note 21, at 1, 2, 8, 9. Australia was the first country to institute
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In contrast, the United States effort to combat HIV discrimination
has concentrated upon regulation and has been more consistently successful at the federal level. Federal agencies and courts have extended
statutory protection to persons with AIDS under existing disability
law;24 whereas, a number of states have yet to formally proscribe AIDSbased discrimination.2" State laws prohibiting HIV-based discrimination
vary greatly in the amount of protection they provide.
This Note examines the development of employment law protecting
the rights of individuals with HIV disorders from disability-based discrimination. After an initial discussion of the disease's characteristics
and its incidence, this Note analyzes the status of the law in the United
States and Australia, assesses the merits of the two countries' distinct
responses to employment discrimination against individuals infected with
HIV and sets forth proposals for future legislation.
II.

WHAT IS AIDS?

AIDS, as the most advanced stage of HIV infection, is typically not
a disease which, by itself, kills. Rather, it is a weakened state resulting
from the invasion of one's immune or central nervous systems by the
HIV virus. The Center for Disease Control (CDC) defines AIDS as a
disorder in which: (1) there are one or more opportunistic diseases present which indicate an underlying immunodeficiency; (2) all other known
underlying causes for that deficiency are absent; and (3) there are no
other known causes for reduced resistance to opportunistic diseases.26
The virus directly infects and usually kills the host immunologic
cells, 27 thereby incapacitating the immune system and rendering the
body incapable of fighting various other infections.2 8 The most common
nationwide blood screening tests. Id. at iii; see McGuirl & Gee, supra note 8, at 108 (Various
jurisdictions have enacted limited liability blood transfusion laws).
24. McGuirl & Gee, supra note 8, at 128-29. The Department of Labor's Office of Federal
Contract Compliance Programs was among the first regulatory determinations "that persons
with AIDS are protected from employment discrimination under section 503 of the Rehabilitation Act of 1973." In February 1985 the Social Security Administration added AIDS rendering an individual "unable to work" to its list of presumed disabilities. Id.
25. Lambert, Federal Policy Against Discrimination Is Sought for AIDS Victims, N.Y.
Times, Sept. 22, 1988, at A35, col. 1; see NATIONAL GAY RIGHTS ADVOCATES, PROTECTION
AGAINST AIDS-RELATED DISCRIMINATION
STATE ANALYSIS 7-9 (San Francisco 1986).

UNDER STATE HANDICAP LAWS: A FIFTy

26. Wasson, AIDS Discrimination Under Federal,State, and Local Law After Arline, 15
FLA. ST. U.L. REV. 221, 225 (1987).

27. Fauci, The Human Immunodeficiency Virus: Infectivity and Mechanisms ofPathogenesis, 239 SCIENCE 617, 618 (1988).
28. Id. at 617.
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of these "opportunistic infections" are pneumocystis carinii pneumonia,
29
herpes simplex, candidiasis, chronic diarrhea, and toxoplasmosis.
Other complications of HIV infection include cryptococcal meningitis,
Kaposi's sarcoma, dementia, and other central nervous system involvement.3" An individual may succumb to one of the aforementioned complications or to several of them.
The disease does not follow a set pattern; each individual is affected
differently by the disease.3 1 The viral agent is transmitted through direct
blood32 or semen exchange.3 3 It is also passed through mother's milk.3"
Scientific authorities recognize two different strains of HIV. HIV-1,
the more prevalent strain, is found worldwide; whereas, HIV-2 has been
reported primarily in Africa, Brazil, and Europe.3" Scientists recognize
three distinct epidemiologic patterns of HIV-1 infection: 36 in Pattern 1,
the virus affects individuals engaging in homosexual practices or using
intravenous drugs; in Pattern 2, it affects individuals engaging in heterosexual activity; and, in Pattern 3, it affects individuals engaging in sexual
activity with multiple partners.3 7 Both the United States and Australia
are classified as HIV-1 Pattern 1 countries.38
Individuals who meet some but not all of the CDC AIDS criteria
were once said to have ARC.39 ARC has been characterized as "a milder
syndrome" 4 or "intermediate stage of infection when the immune sys29. See Piot, supra note 1, at 574; Leonard, AIDS and Employment Law Revisited, 14

HOFSTRA L. P v. 11, 18-19 (1985).

30. See Leonard & Tannenbaum, supra note 13, at 151; Piot, supra note 1, at 574. In
contrast to most symptoms of HIV infection, AIDS dementia complex, a neurological syndrome which can cause death, is not the result of opportunistic infections but rather is a direct
result of the virus. Price, Brew, Sidtis, Rosenblum, Scheck, & Clearly, The Brain in AIDS:
Central Nervous System HIV-1 Infection and AIDS Dementia Complex, 239 SCIENCE 586
(1988).
31. Richards, The Pathology of AIDS, 291 BRrr. MED. J. 1630, 1630 (1985).
32. Either parenteral or perinatal transmission.
33. Leonard & Tannenbaum, supra note 13, at 149; Piot, supra note 1, at 574.
34. AUSTRALIAN NAT'L COUNCIL ON AIDS, supra note 1, at 3; Piot, supranote 1, at 576.
35. See Piot, supra note 1, at 573; Lambert, 4 Cases Foundof Rare Strain of AIDS Virus,
N.Y. Times, June 27, 1989, at Bi, col. 4.
36. See Piot, supra note 1, at 576.
37. Id.
38. Id at 576. However, New York City reported four confirmed cases of HIV-2 infection and two other probable cases. Dr. James Curran, CDC director of AIDS programs, acknowledged that "[HIV-2] is present in small numbers, and obviously there are more cases
than we know about." Lambert, supra note 35, at B4, col. 4.
39. Comment, supra note 4, at 85 n.84. "Formerly called pre-AIDS, ARC has no uniform
definition, and the term has not been formally endorsed by the CDC." Wasson, supra note 26,
at 226-27. "Medical experts disapprove of the once-popular term 'pre-Aids' because there is
not as yet any way to predict which people with ARC will develop AIDS." Id. at 227 n.27.
40. Comment, AIDS and Employment Discrimination Under the FederalRehabilitation

Hastings Int'l & Comp. L. Rev.

[Vol. 13

tern is under direct attack"4 1 and is evidenced by certain warning symptoms such as "swollen lymph nodes . . , fever, weight loss, fatigue and
night sweats."'42 ARC does not necessarily result in AIDS.4
Lastly, individuals who possess the HIV antibody but who do not
manifest symptoms of AIDS-related affliction are sometimes classified as
"asymptomatic or immune carriers" or "seropositive" or "HIV positive"
individuals. Because of the virus's long incubation period, the spread of
the disease will not peak for several more years.'
Medical authorities claim it is misleading to distinguish among the
various phases of HIV infection because it may lead to the denial of
needed services and legal protections to individuals with less acute HIVcaused conditions.4 5 These authorities advocate extending efforts currently focused on AIDS to all stages of HIV infection.4 6 Hence, whenever possible, this Note will refer to all people infected with HIV, both
symptomatic and asymptomatic, as seropositive individuals.
Government authorities estimate that between one to two million
Americans' 7 and ten to forty thousand Australians4" are infected with
HIV. "[I]ndividuals infected with HIV face two fights: the fight against
the virus and the fight against discrimination."'4 9 In both the United
States and Australia, employers and coworkers discriminate against HIV
infected individuals.50 In the United States, the Presidential Commission
on the Human Immunodeficiency Virus Epidemic noted in its June 2,
1988, report that discrimination against individuals with HIV disorders
Act of 1973 and Virginia's Rights of Persons with DisabilitiesAct, 20 U.

RICH.

L. REv. 425,

429-30 (1986).
41. Leonard & Tannenbaum, supra note 13, at 150.
42. Comment, supra note 40, at 430.

43. Leonard & Tannenbaum, supra note 13, at 150.
44. Bazell, Science & Society: AIDS.Again, 199 NEw REPUBLIC 15, 15 (July 18 & 25,

1988).
45. Booth, supra note 4, at 1395.
46. Edwards & Beil, PessimisticOutlook in AIDS Reports, 133 SCI. NEws 372, 372 (1988).
In Australia, the government classifies people infected with the HIV virus into three catego-

ries: AIDS Category A, B, or C. Individuals with acute depletion of their immune system are
within AIDS Category A. Individuals in Category B manifest some symptoms of HIV infection, and individuals in Category C show no symptoms of HIV infection other than testing

positive. See M. DUCKETr, supra note 21, at 1.
47. Fauci, supra note 27, at 617; see Edwards & Beil, supra note 46.
48. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 42.
49. Employment Law Center, supra note 11, at 3.3 (quoting testimony before the Presi-

dential Commission on the Human Immunodeficiency Virus Epidemic).
50. See Employment Law Center, supra note 11; Tillett, AIDS, Discrimination and the
Law, in NATIONAL CONFERENCE ON AIDS, LIVING WITH AIDS: TOWARD THE YEAR 2000,

at 707 (1988).
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is widespread.5 1 In Australia, the Department of Community Services
and Health reports that discrimination against seropositive individuals
and their family members, as well as people believed to be at risk, has
already begun.5 2 Since 1985 the New South Wales Anti-Discrimination
Board has received complaints from individuals suffering HIV discrimination in employment.5 3 The reported acts of discrimination include distransfer, attempted segregation, abuse, and physical
missal, forced
54
violence.
The threat of possible HIV-based employment discrimination causes
potentially infected individuals to resist testing and treatment because
they fear losing their jobs.5 "If HIV infection, or suspicion of HIV infection, leads to stigmatisation [sic] and discrimination-such as loss of
employment... [t]hose most needing information, education, counselling or other support services would be driven away and this would seriously jeopardise [sic] efforts to prevent HIV infections."5 6 Protecting
people with HIV infections against discrimination would encourage individuals to come forward for testing, treatment, and counselling.5 7 Testing is critical to the study of AIDS epidemiology and to the reduction of
HIV transmission. In the absence of antidiscrimination legislation, such
efforts are doomed to fail.5
HI.
A.

THE UNITED STATES RESPONSE

National Legislation

Beginning in 1990 fifty-eight thousand Americans will die each year
from AIDS, a figure equaling the number of Americans who were killed
in the Vietnam War.5 9 By 1992 the United States Center for Disease
Control (CDC) estimates that between two hundred five thousand and
51. Employment Law Center, supra note 11, at 3.3.
52. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 206.

53. Id.
54. I
55. See Employment Law Center, supra note 11, at 3.3.
56. Address by Neal Blewett, supra note 10, reprintedin Australian-Overseas Information
Serv., supra note 10, at 23 (quoting Jonathon Mann, Director of the WHO, at the International

AIDS Conference in Stockholm).
57. Lambert, supra note 25; see AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH,

supra note 11, at 108.
58.
Human
laws as
59.

Employment Law Center, supra note 11, at 3.3. The Presidential Commission on the
Immunodeficiency Viral Epidemic ranked the adoption of federal antidiscrimination
the most important of over six hundred recommendations. Lambert, supra note 25.
Boff'ey, FederalEfforts on AIDS Criticized as Gravely Weak, N.Y. Times, Oct. 30,

1986, at Al, col. 1, A18, col. 1.
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four hundred forty thousand Americans will have developed AIDS.' °
Furthermore, one to two million Americans are already infected with the
HIV antibody,6 1 and approximately twenty to thirty percent of these individuals will develop AIDS within five years of infection.6 2
In the United States, Americans are ill-informed about AIDS. The
CDC,63 the United States Surgeon General," the Presidential Commission on the Human Immunodeficiency Virus Epidemic, 65 the World
Health Organization, and other noted authorities have found "no evidence of transmission... of AIDS virus by everyday contact., 66 Yet,
many Americans continue to believe that AIDS can be spread through
casual contact.67 This ignorance begets overreaction. Surveys indicate
60. Who's Stricken and How: AIDS PatternIs Shifting, N.Y. Times, Feb. 5, 1989, at Al,
col. 1, A28, col. 1. In 1986 one American was diagnosed with AIDS every fourteen minutes.
In 1991 one American will be diagnosed with AIDS every five minutes. Bazell, supra note 44.
Much debate surrounds HIV statistics. The General Accounting Office claimed the CDC
underreported the incidence of heterosexual AIDS cases as well as underestimated, by a third,
the number of people who will develop AIDS. Forecastsof AIDS FallShort, U.S. Study Says,
N.Y. Times, June 26, 1989, at B5, cols. 2, 2-4; Why Make AIDS Worse Than It Is?, N.Y.
Times, June 29, 1989, at A22, col. 1. The Hudson Institute, a private research organization,
charged that CDC estimates were not based on a computer model simulating sexual and drug
using behaviors of different population groups and consequently underestimated the number of
Americans infected with HIV by more than one hundred percent. Boffey, Research Group Says
AIDS Cases May Be Twice the U.S. Estimate, N.Y. Times, Aug. 20, 1988, at A7, cols. 1, 1-2.
A University of Chicago study suggests that CDC figures fail to include affluent patients whose
doctors do not report their disease. Consequently, CDC figures underreport the overall
number of Americans with AIDS. Study Says US. Count on AIDS May Be Low, N.Y. Times,
June 9, 1989, at A8,col. 1.
Estimates may also underreport the incidence of AIDS among intravenous drug users
infected with HIV as they often die of other diseases before developing full blown AIDS.
Benditt, Fifth AIDS Conference: Is HIV Spreadingat Epidemic Rates in Inner Cities?, 261 Sci.
AM. 21, 22 (Aug. 1989). Moreover, the AIDS tests typically used within the United States do
not consistently detect HIV-2. Lambert, supra note 35, at B4, col. 4.
61. Fauci, supra note 27, at 617; see Edwards & Beil, supra note 46.
62. Fauci, supra note 27, at 617.
63. In fact, the CDC specifically recommends that employees should not be dismissed
because of their HIV diagnosis nor should they "be restricted from using telephones, office
equipment, toilets, showers, eating facilities, and water fountains." See Recommendationsfor
Preventing Transmission of Infection with Human T-Lymphotropic Virus Type III/Lymphadenopathy-Associated Virus in the Workplace, 34 MMWR 681, 694 (1985).
64. U.S. PUB. HEALTH SERV., SURGEON GENERAL'S REPORT ON ACQUIRED IMMUNE
DEFICIENCY SYNDROME 13 (1986).
65. See Edwards & Beil, supra note 46.
66. U.S. PUB. HEALTH SERV., supra note 64.
67. Results of GallupPoll on AIDS - New York City and United States, 34 MMWR 505,
513 (1985). Although this is an older statistic, a more recent Gallup Poll revealed that twelve
percent of single adult Americans are ignorant concerning all modes of HIV transmission.
Twenty-five percent of all adult Americans do not know that the virus is transmitted through
sexual activity. 81% Found to Support US. On Backing AIDS Research, supra note 5, at B6,
cols. 5, 6.
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that forty-two percent of Americans polled feel employers should test
new employees for HIV infection6 8 and thirty-three percent believe employers should be permitted to fire employees with AIDS.6 9
1. The Rehabilitation Act
No federal legislation expressly protects the employment rights of
seropositive individuals. For a substantial period of time, section 504 of

the federal Vocational and Rehabilitation Act (Rehabilitation Act) has
represented the most comprehensive protection against employment discrimination for individuals with HIV infection by its prohibition of discrimination on the basis of a disability or an imputed disability.70 An
examination of the Rehabilitation Act's history and the differing interpretations rendered by courts and agencies of the Act's language under-

scores the tenuous quality of its current application to HIV disabilities.
In 1973 Congress enacted the Rehabilitation Act to protect disabled
individuals who are capable of working7 1 from discrimination based on
real or perceived disabilities.7 2 The Rehabilitation Act is intended to
"promote and expand employment opportunities in the public and pri68. Ricklefs, supra note 6.
69. Public is Polled on AIDS, supra note 5.
70. Rehabilitation Act of 1973, Pub. L. No. 93-112, § 504, 87 Stat. 355, 394 (codified as
amended at 29 U.S.C.A. § 794 (West Supp. 1989)).
71. As originally drafted, the Rehabilitation Act defined the term "handicapped individual" as "any individual who (A) has a physical or mental disability which for such individual
constitutes or results in a substantial handicap to employment and (B) can reasonably be expected to benefit in terms of employability from vocational rehabilitation services provided
pursuant to titles I and III of this Act." 1973 U.S. CODE CONG. & ADMIN. NEWS 414. In
1974 Congress amended section 7(6) of the Rehabilitation Act by adding: "For the purposes
of titles IV and V of this Act, such term means any person who (A) has a physical or mental
impairment which substantially limits one or more of such person's major life activities, (B)
has a record of such an impairment, or (C) is regarded as having such an impairment. (pursuant to titles I and III of this Act." 1974 U.S. CODE CONG. & ADMIN. NEWs 1865; see also
Brief for Employment Law Center, National Gay Rights Advocates, Bay Area Lawyers for
Individual Freedom, and Lambda Legal Defense & Educ. Fund as Amici Curiae in Support of
Respondent at 12, School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987) (on file at the
Employment Law Center, 1663 Mission St., San Francisco, CA) [hereinafter Brief of Amici
Curiae]. When the Rehabilitation Act was enacted, it initially "focused its definition of handicap almost exclusively on employability." Id.
72. S.REP. No. 1297, 93d Cong., 2d Sess. 38, reprinted in 1974 U.S. CODE CONG. &
ADMIN. NEws 6373, 6388. The amended definition of "handicapped individual" contained
within the Rehabilitation Act "takes cognizance of the fact that handicapped persons are discriminated against in a number of ways. First, they are discriminated against when they are,
in fact, handicapped ....Second, they are discriminated against because they are classified or
labeled, correctly or incorrectly, as handicapped ....Third, they are discriminated against if
they are regarded as handicapped, regardless of whether they are in fact handicapped." Id.
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vate sectors for handicapped individuals. '7 3 However, its application is
limited to the federal government, contractors doing business in excess of
2,500 dollars with federal entities, and employers receiving federal financial assistance.7'
Congress extended the Rehabilitation Act's coverage beyond the
employment context in 1974, noting that disabled individuals are "all too
often excluded from schools and educational programs, barred from employment or underemployed because of archaic attitudes and laws, denied access to transportation, buildings and housing because of
architectural barriers and lack of planning, and discriminated against by
public laws." 7 5
(a) Requirements of the RehabilitationAct
To qualify for protection under section 504 .of the Rehabilitation
Act, an individual must be a "handicapped individual" who is "otherwise qualified" and who solely by reason of handicap is either excluded
from participating in, denied the benefits of, or subjected to discrimination under any program or activity conducted by any Executive agency
or by the United States Postal Service.7 6
(b) Coverage of Individuals with HIV Related Conditions as
"Handicapped"Individuals Under Section 504
Until recently it was unclear whether individuals suffering from
AIDS, ARC, or those testing seropositive could qualify for protection
under section 504. 77 Confusion stems from the statute's failure to com73. Rehabilitation Act of 1973, Pub. L. No. 93-112, § 2(8), 87 Stat. 355, 357 (codified at
29 U.S.C. § 701 (1982)), amended by Rehabilitation, Comprehensive Services, and Developmental Disabilities Amendments of 1978, Pub. L. No. 95-602, § 122(a)(1), 92 Stat. 2955, 2984

(codified at 29 U.S.C.A. § 701 (West Supp. 1989)).
74. 29 U.S.C.A. § 793(a) (West Supp. 1989).
75. S. REP. No. 1297, supra note 72, at 50; reprintedin 1974 U.S. CODE CONG. & ADMIN.
NEWS 6,373, 6,400.

76. 29 U.S.C.A. § 794 (West Supp. 1989).
77. Recent decisions may have settled the issue. See Chalk v. United States Dist. Court,
840 F.2d 701 (9th Cir. 1988); Doe v. Centinela Hosp. Found., No. CV 87-02514 PAR(Px)

(C.D. Cal. June 30, 1988)

(WESTLAW,

Allfeds).

The Civil Rights Restoration Act was enacted to "restore the broad scope of coverage and

to clarify the application of... section 504 of the Rehabilitation Act of 1973." Pub. L. No.
100-259, 102 Stat. 31 (1987). The Amendment specifically excludes an individual who has a
currently contagious disease or infection which directly threatens the health or safety of other
individuals or whose disease or infection renders him or her unable to perform the job. Id The
Amendment's explicit preclusion of coverage for individuals with contagious diseases or infections who are not "otherwise qualified", when read in conjunction with the Amendment's
stated purpose of restoring section 504's broad coverage, impliedly underscores the Amend-
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pletely define th terms "handicapped individual," "impairment,"
"otherwise qualified," and "solely by reason of his or her handicap."
Most of the debate centers on whether individuals with contagious diseases are "handicapped individuals."
Under the Rehabilitation Act, an individual qualifies as "handicapped" if he or she "(i) has a physical or mental impairment which
substantially limits one or more of such person's major life activities, (ii)
has a record of such an impairment, or (iii) is regarded as having such an
impairment."" 8 The statute itself does not list specific diseases and conditions constituting "impairments." Regulations promulgated by the
Departments of Labor and Health and Human Services similarly fail to
articulate specific diseases and conditions constituting disabilities; rather
they cite general categories of covered conditions.7 9 Consequently,
courts and judicial entities have interpreted and applied the statutory
definition of "handicapped individual" on an ad hoc basis.
A few courts and the Department of Justice have attempted to restrict the Rehabilitation Act's scope by narrowly construing the term
"impairment."8 0 The Department of Justice initially argued that an individual's physical or mental performance must be diminished by the condition itself in order for the condition to qualify as an impairment. 8 1 It
ment's protection of individuals with contagious diseases who pose no direct health or safety
risks to others and who are able to perform essential job duties.
78. 29 U.S.C.A. § 706(8)(B) (West Supp. 1989).
79. 45 C.F.R. § 84.3j)(2)(i) (1989); 45 C.F.R. part 84, app. A, no. 3, at 346 (1989); 29
C.F.R. § 32.3 (1989). For example, the Department of Health and Human Services regulations classify physical impairments as
(A) any physiological disorder or condition, cosmetic disfigurement, or anatomical
loss affecting one or more of the following body systems: neurological; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular; reproductive, digestive, geniro-urinary; humic and lymphatic; skin; and endocrine; or (B)
any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities.
45 C.F.R. § 84.30)(2) (1989). Such a failure to set forth a list of specific diseases and conditions is deliberate, necessarily resulting from the difficulty or ensuring the comprehensiveness
of any such list. 45 C.F.R. part 84, app. A, no. 3, at 346 (1989).
80. See, ag., Memorandum for Ronald E. Robertson, General Counsel, Department of
Health and Human Services, from Charles J. Cooper, Assistant Attorney General, Department of Justice 22-47 (1986) (discussing application of section 504 of the Rehabilitation Act to
persons with AIDS, AIDS-related complex or infection with the AIDS virus) [hereinafter Department of Justice Memo]; Comment, supra note 4, at 867-70.
81. Department of Justice Memo, supra note 80, at 18-19. "However, courts have held
that particular physical characteristics do not constitute impairments, and thus handicaps,
under section 504

... These

courts have rejected -

correctly in our view -

the 'bootstrap-

ping' argument that a condition qualifies as an impairment whenever an employer regards it as
relevant to the plaintiff's job qualifications. Rather, the condition must either be an impairment.., or must be regarded by the employer as an impairment - Le., the condition falsely
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concluded that "[i]nfection with a communicable virus, without more, is
not an impairment." 8 2
The Department of Justice recently changed its position, conceding
that AIDS qualifies as an impairment under the Department of Health
and Human Services regulations83 because "AIDS is a 'physiological disorder or condition' affecting the 'hemic and lymphatic' systems and possibly affecting the brain and central nervous system as well." 84 However,
it stressed that mere possession of an "impairment" is not enough to
qualify for protection under section 504; the impairment itself must substantially limit a major life activity." The Department of Justice thus
distinguished between symptomatic and asymptomatic AIDS. It excluded the latter from coverage under section 504 because discrimination
premised upon the mere ability to infect others with HIV does not qualify as discrimination based upon adverse physical or mental consequences, wrought by the virus, which impair an individual's ability to
work. 6
By contrast, other advocates claim that section 504 is to be broadly
interpreted, citing the 1974 amendment to the Rehabilitation Act as evidence of congressional intent to provide broad coverage.87 Had Congress
intended narrow construction of the term "handicap," they argue, it
could have listed the specific conditions rather than describing possible
handicapping conditions.8 8
This argument is supported by the Department of Health and
Human Services' refusal as the initial designated overseeing agency, 89 to
perceived by the employer, if real, would constitute an 'impairment' and thus meet the statu-

tory definition." Id.
82. Id at 25 n.67.
83. 45 C.F.R. § 84.30)(2)(i) (1989).
84. Department of Justice Memo, supra note 80, at 22.
85. Id. at 24.

86. Id. at 27.
87. Brief of Amici Curiae, supra note 71, at 12-13. "That Congress rejected a narrow
definition of 'handicapped individual' in favor of a much broader definition demonstrates its
broad remedial goals." Id.

Furthermore, the Supreme Court has acknowledged that "[w]hile [the 1974] amendments
and their history cannot substitute for a clear expression of legislative intent at the time of
enactment, as virtually contemporaneous and more specific elaborations of the general norm
that Congress had enacted into law the previous year, the amendments and their history do
shed significant light on the intent with which section 504 was enacted. Alexander v. Choate,

469 U.S. 287, 299 n.27 (1985) (citations omitted).
88. Brief of Amici Curiae, supra note 71, at 11. "Congress intended to create a broader
definition of handicap by describing handicapping conditions rather than listing them." Id.
89. Comment, Section 504 of the Rehabilitation Act: Analyzing Employment Discrimination Claims, 132 U. PA. L. REV. 867, 870-71 (1984). "[Iln 1980 responsibility for coordinating
agency enforcement of section 504 was transferred to the Attorney General." Id.; see also
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set "forth a list of specific diseases and conditions that constitute physical
or mental impairments." 90 The Department of Health and Human Services preferred to list broad categories of qualifying conditions rather than
exclusively recite specific conditions qualifying as impairments as it
would be difficult to ensure that such a recital would be complete.9 1 Furthermore, the Department of Health and Human Services regulations define "handicap" in terms of "condition" and "effect," words which do
not necessarily connote symptoms or adverse physiological consequences. 92 Most courts have followed the Department of Health and
Human Services guidelines, interpreting the term "handicap" broadly. 93
The United States Supreme Court decision in School Board of Nassau County v. Arline supports a broad interpretation of the term "handiNote, supra note 14, at 570 n.41. "Among the agencies that have issued essentially similar
regulations are the Department of Health and Human Services (45 C.F.R. §§ 84.1-.61, app. AC (1989)), the Department of Labor (29 C.F.R. §§ 32.1-.51, app. A (1989)) and its Equal
Employment Opportunity Commission (29 C.F.R. §§ 1613.701-.709 (1989)), the Department
of Education (34 C.F.R. §§ 104.1-.61, app. A-B (1989)) and the Department of Transportation
(49 C.F.R. §§ 27.1-.129 (1987))." Id.
90. U.S. COMM'N ON CIVIL RIGHTS, ACCOMMODATING THE SPECTRUM OF INDIVIDUAL

ABILmES 10 (Mar. 25, 1986) (quoting THE LEGAL RIGHTS OF HANDICAPPED PERSONS 29

(1980)).
91. 45 C.F.R. § 84.3G) (1989). See U.S. COMM'N ON

CIVIL RIGHTS,

supra note 90, for an

explanation of the Department of Health and Human Services' decision not to provide an
exclusive list of conditions constituting "handicapping conditions."
92. Note, supra note 14, at 570-71.
93. See, e.g., E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1098 (D. Haw. 1981)
("Congress wanted the statute to have broad coverage and effect.").
Furthermore, when a statute is ambiguous, agency regulations aid significantly in its interpretation. Chevron U.S.A. v. National Resources Defense Council, 467 U.S. 837, 843-44
(1984). In School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987), the United States
Supreme Court concluded that the Department of Health and Human Services regulations
provide "an important source of guidance on the meaning of § 504 [of the Rehabilitation
Act]." Id at 279. Similarly, the Ninth Circuit followed the language of the Department of
Labor regulations in interpreting the Rehabilitation Act. Bentivegna v. United States Dep't of
Labor, 694 F.2d 619, 621 (9th Cir. 1982).
Thus, a majority of courts have followed the regulations' language and broadly construed
the statute. Even the Department of Justice conceded that "[i]n considering whether particular individuals are "handicapped" within the meaning of section 504, the courts have generally
construed the term quite broadly." Department of Justice Memo, supra note 80, at 18.
More recently, the Department of Justice acknowledged that the Rehabilitation Act covers individuals with AIDS and those merely infected with HIV. "The surgeon general advises
us that the impairment of HIV infection cannot be meaningfully separated from clinical AIDS,
and that it is medically inappropriate to think of this disease as composed of discrete conditions ....Because HIV infection may limit the likelihood of bearing a healthy child and may
adversely affect intimate sexual relations, we believe that an individual proving these facts to a
court could fairly be found to be an individual with handicaps for purposes of the act."
Rowner, Anti-Bias Shieldfor DisabledHas Strong Support Base, CONG. Q., May 13, 1989, at
1121, 1123.
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cap" by recognizing contagious diseases as "handicaps" under the
Rehabilitation Act.94 In Arline, the Court "recognized the difficult circumstances which confront a handicapped person, an employer, and the
public in dealing with the possibility of contagion in the workplace.9 5 It
emphasized the Rehabilitation Act's intended broad coverage9 6 and held
that agency regulations are to be consulted in defining "handicap." 9 7
The Court also established that individuals who are perceived by others
to be contagious, even if they are not physically impaired, qualify as
"handicapped individuals" under the Rehabilitation Act.98 The Court
did not, however, directly decide whether this standard applies to
healthy seropositive individuals; instead, it left the question open.9 9
While several lower courts have held that HIV disorders constitute
handicaps, 1"° no case had been decided in the employment context" ° ' until Chalk v. United States District Court."2 In Chalk, the Ninth Circuit
94. Arline, 480 U.S. at 285.
95. Chalk v. United States Dist. Court, 840 F.2d 701 (9th Cir. 1988). The court in Chalk
cited Arline for its recognition that "[the problem [regarding contagious diseases] is in reconciling the needs for protection of other persons, continuation of the work mission, and reasonable accommodation-if possible-of the afflicted individual." Id at 705. Arline also
acknowledged that "[flew aspects of the handicap give rise to the same level of public fear and
misapprehension as contagiousness." Arline, 480 U.S. at 284.
96. Arline, 480 U.S. at 284. "By amending the definition of 'handicapped individual' to
include not only those who are actually physically impaired, but also those who are regarded
as impaired and who, as a result, are substantially limited in a major life activity, Congress
acknowledged that society's accumulated myths and fears about disability and disease are as
handicapping as are the physical limitations that flow from actual impairment.... The Rehabilitation Act is carefully structured to replace such reflexive reactions to actual or perceived
handicaps with actions based on reasoned and medically sound judgments; the definition of
'handicapped individual' is broad ...." Id.
97. See id. at 281.
98. Id. at 282.
99. The Court did not reach the "questions whether a carrier of a contagious disease such
as AIDS could be considered to have a physical impairment or whether such a person could be
considered, solely on the basis of contagiousness, a handicapped person as defined by the [Rehabilitation] Act." Id. at 282 n.7.
100. E.g., Ray v. School Dist., 666 F. Supp. 1524 (M.D. Fla. 1987). In Ray, two asymptomatic seropositive children brought a section 504 claim and several state claims when barred
from school. The court issued a preliminary injunction in the children's behalf, noting that the
children were "likely to succeed on the merits." Id. at 1536.
In District 27 v. Board of Educ., 130 Misc. 2d 398, 502 N.Y.S.2d 325 (1986), a New York
state trial court found AIDS to be an impairment as it is a physiological disorder which impedes the hemic and lymphatic systems by "destroy[ing] certain lymphocytes." Id. at 414, 502
N.Y.S.2d at 336. The court held that banning asymptomatic seropositive children from public
educational institutions would violate section 504 because asymptomatic HIV carriers "ha[ve]
a history of, or ha[ve] been misclassified as having" a handicap. Id. at 415, 502 N.Y.S.2d at
336; see Leonard & Tannenbaum, supra note 13, at 154-55.
101. Leonard & Tannenbaum, supra note 13, at 154.
102. Chalk v. United States Dist. Court, 840 F.2d 701 (9th Cir. 1988).
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Court of Appeals confirmed that AIDS is a handicap under the Rehabilitation Act."°3 Five months after Chalk was decided, a federal district
court in Doe v. Centinela HospitalFoundation held that section 504 protects both symptomatic and asymptomatic carriers of the AIDS virus."
Three months after the Centinela decision, the Justice Department
reversed its stance on AIDS discrimination, recognizing that an employee's ability to transmit AIDS constitutes a handicap and belatedly
acknowledging that the Rehabilitation Act protects AIDS victims.10
The revised opinion supports federal policies barring discrimination
against those with both symptomatic and asymptomatic HIV
10 6
infection.
(c) Ambiguities Within the Act
Even though recent federal decisions and a Department of Justice
opinion have established that HIV-based disorders constitute "handicaps," thus satisfying the first element of a section 504 claim, not all
individuals with HIV-based conditions are protected against discrimination. Several hurdles remain to establishing a prima facie case of disabil-

ity discrimination.
A claimant must demonstrate that the impairment "substantially
limits" a major life activity. Neither the Rehabilitation Act nor the Department of Health and Human Services regulations and appendix analysis' ° 7 defines this term, and judicial interpretations are inconsistent.10
103. Id. at 706.
104. Doe v. Centinela Hosp. Found., No. CV 87-02514 PAR(Px) (C.D. Cal. June 30, 1988)
(WEsTLAW, Allfeds at 13) ("No matter what else Arline may fairly be read to hold, it clearly
states that discrimination based solely on fear of contagion is discrimination based on a handicap when the impairment has that effect on others."); see AIDS Carriers Win a Court Ruling,
N.Y. Times, July 9, 1988, at A6, col. 4. Although Doe did not involve employment discrimination, its language affords protection to seropositive applicants and employees.
105. Justice Departmentreverses stance on AIDS discrimination, [5 No. 22] EMPLOYMENT
ALERT 1, 1-2 (Oct. 27, 1988).
106. Id.at 1. In fact, President Reagan had ordered federal agencies to comply with these
guidelines. Id.
107. See 45 C.F.R. § 84 (1989); id. part 84, app. A; Rehabilitation Act of 1973, supra note
70.
108. The Department of Labor regulations apply the phrase "substantially limits" to when
an individual is "likely to experience difficulty in securing or retaining benefits or in securing,
or retaining, or advancing in employment." 29 C.F.R. § 32.3 (1989). The Department of
Health and Human Services regulations do not recognize "receiving education and vocational
training" as a "life activity." Otherwise, the Department of Health and Human Services regulations track those of the Department of Labor. See 29 C.F.R. § 32.3 (1989) (Department of
Labor); 45 C.F.R. §§ 84.3(j)(2)(iv), 85 (1989) (Department of Health and Human Services).
The regulations of the various agencies are to be read together as Congress "intended that
sections 503 and 504 be administered in such a manner that a consistent, uniform and effective
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Within the context of employment, some courts have restricted the
scope of section 504 by confining the definition of "substantially limits"
to real or perceived impairments that prevent an individual from being
employed generally.1" 9 In 1980, however, a federal appellate court in
E.E. Black v. Marshall held that within the employment context, the
phrase "substantially limits" is properly applied to real or perceived impairments which "disqualify [an individual] from the same or similar jobs
offered by employers throughout the area to which he had reasonable
access." 11 In determining whether an actual or perceived impairment
constitutes a substantial limit to employment, Black directed courts to
factually analyze the number of employers offering jobs similar to the one
from which the impaired person is rejected, the geographical area to
which the applicant or employee has reasonable access, and the individual's training and expectations."1 ' The court acknowledged that requiring a case by case analysis may make it difficult for an employer to
predict whether the Act provides coverage in certain difficult or close
cases.1 12 It nonetheless found that a broad definition is required to compart with congressional intent 13 and cautioned against narrowly construing the phrase " 'substantially limits' as it restricts the Rehabilitation
Act's coverage and undercuts the purposes for which the Rehabilitation
Act was intended."1 1 4 In spite of the Black court's clear endorsement of
broad construction, some courts continue to narrowly construe the
Federal approach to discrimination against handicapped persons would result." S. REP. No.
1297, supra note 72, at 40, reprinted in 1974 U.S. CODE CONG. & ADMIN. NEWS 6373, 6391.
109. See Jasany v. United States Postal Serv., 755 F.2d 1244, 1248-50 (6th Cir. 1985). An
individual's impairment "substantially limits" one in employment when that impairment acts
to bar one from employment in general. Id. at 1248; see Forrisi v. Bower, 794 F.2d 931, 935
(4th Cir. 1986) ("The statutory reference to a substantial limitation indicates ... that an
employer regards an employee as handicapped in his or her ability to work by finding the
employee's impairment to foreclose generally the type of employment involved.")
110. E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1101 (D. Haw. 1980); see Tudyman
v. United Airlines, 608 F. Supp. 739, 745 n.6 (C.D. Cal. 1984); Department of Justice Memo,
supra note 80, at 25 n.67.
111. E.E. Black Ltd., 497 F. Supp. at 1100-02.
112. Id. at 1102.
113. Id.at 1102. "Congress intended the coverage of the [Rehabilitation] Act to be broad
in scope .... [This] intention would be defeated if the coverage.., were reduced because of
narrow definitions of 'substantially limits' and 'substantial handicap to employment.'" Id.
114. Id. at 1099. "A person, for example, who has obtained a graduate degree in chemistry, and is then turned down for a chemist's job because of an impairment, is not likely to be
heartened by the news that he can still be a streetcar conductor, an attorney or a forest
ranger.... A handicapped individual is one who 'has a physical or mental disability whichfor
such individual constitutes or results in a substantial handicap to employment.'" Id. at 1099
(emphasis in original). An otherwise qualified "person is substantially impaired in finding
employment if he [or she] is disqualified from pursuing the profession of his [or her] choice
[because of a physical or mental disability]." Id. at 1102.
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phrase "substantially limits." 1"'
Section 504 contains other vague language. For example, it conditions coverage upon a showing that a disabled individual is "otherwise
qualified" to perform the job 116 but fails to define the term. The Department of Health and Human Services regulations define an "otherwise
qualified" individual as one who, "with reasonable accommodation, can
perform the essential functions of the job in question."' 17 Accommodation is reasonable if it does not subject an employer to "undue hardship." ' Neither the statutory nor the regulatory language directly
defines "undue hardship." Rather, the regulations list general factors to
be considered when determining if accommodation would result in undue hardship. 19 Thus, case law necessarily delineates the parameters of
an employer's duty to accommodate.
Fortunately, case law has somewhat clarified the meaning of "otherwise qualified" by articulating factors to be considered in analyzing
whether an individual is "otherwise qualified." In Arline, the United
States Supreme Court held that, in the context of employing a person
handicapped with a contagious disease, a proper inquiry as to whether
the individual is "otherwise qualified" for the job initially should include:
[findings of] facts, based on reasonable medical judgments given the
state of medical knowledge, about (a) the nature of the risk (how the
disease is transmitted), (b) the duration of the risk (how long is the
carrier infectious), (c) the severity of the risk (what is the potential
harm to third parties) and (d) the probabilities the120 disease will be
transmitted and will cause varying degrees of harm.
Thus, the courts are to make individualized inquiries as to whether
an individual is "otherwise qualified." 2 ' Although Arline concerned a
115. Comment, supra note 4, at 877.
116. 29 U.S.C.A. § 794 (West Supp. 1989). "No otherwise qualified individual with handicaps in the United States, as defined in section 706(8) of this title, shall, solely by reason of her
or his handicap, be excluded from the participation in, be denied the benefits of, or be subjected
to discrimination under any program or activity receiving Federal financial assistance or under
any program or activity conducted by any Executive agency or by the United States Postal
Service." I
117. 45 C.F.R. § 84.3(k)(1) (1989). The Department of Labor regulation is not substantively different. 29 C.F.R. § 32.3*(1989).

118. 45 C.F.R. § 84.12(a) (1989); 29 C.F.R. § 32.2 (1989).
119. 45 C.F.R. § 84.12(c) (1989).
120. School Bd. of Nassau County v. Arline, 480 U.S. 273, 288 (1987). Because the symptoms of HIV infection are generally intermittent and asymptomatic and rarely pose health
risks, HIV infection should qualify as a contagious disease. Employers should thus be required
to determine whether the applicant or employee is otherwise qualified. See AUSTRALIAN
DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 60-66.
121. Arline, 480 U.S. at 285. "The fact that some persons who have contagious diseases
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woman infected with tuberculosis, lower courts have used its analysis to
determine whether individuals infected with HIV are "otherwise
qualified."' 2 2
(d) Burden of ProofRegarding Accommodation
Even if an individual poses a significant risk of communicating an
infectious disease, the courts must still determine if accommodation
would remove the risk.1 23 Once a court determines that an individual,

either with or without accommodation, does not pose a significant risk of
transmitting an infectious disease, it is to make a second inquiry as to
whether an employer could reasonably accommodate the individual.12 4
In determining whether the accommodation is reasonable, i.e. would not
may pose a serious health threat to others under certain circumstances does not justify excluding from the coverage of the [Rehabilitation] Act all persons with actual or perceived contagious diseases. Such exclusion would mean that those accused of being contagious... would
be vulnerable to discrimination on the basis of mythology - precisely the type of injury Congress sought to prevent." Id. (emphasis in original).
122. See Doe v. Centinela Hosp. Found., No. CV 87-02514 PAR(Px) (C.D. Cal. June 30,
1988) (WESTLAW, Allfeds at 13); Chalk v. United States Dist. Court, 840 F.2d 701, 707-08
(9th Cir. 1988). In Chalk, the court applied the Arline standard in determining whether AIDS
precludes an individual from being 'otherwise qualifies' under the Rehabilitation Act. It concluded that because the "overwhelming consensus of medical opinion" finds "no apparent risk
of HIV infection to individuals exposed through close, non-sexual contact with AIDS patients," individuals with AIDS are generally 'otherwise qualified' under section 504. See id. at
706-08. The Chalk court also held that individuals alleging HIV-based employment discrimination need not disprove every theoretical possibility of harm when seeking a preliminary
injunction as "little in science can be proved with complete certainty, and section 504 does not
require such a test." Id. at 707.
The Chalk decision is also significant because it recognized that providing alternate work
to individuals with HIV infection, pending trial, inadequately redresses employment discrimination because "irreparable injury [is] found in the consequent emotional stress, depression,
and reduced sense of well-being." Id. at 708-10. In determining whether to issue preliminary
injunctions, courts are required to consider such nonmonetary injury as it is "the very type of
injury Congress sought to avert" in enacting section 504. Id. at 709, 710 (quoting E.E.O.C. v.
Chrysler Corp., 546 F. Supp. 54 (E.D. Mich. 1982)). In Chalk, the court distinguished between loss of income, which is harm that is compensable after trial, and the psychological and
physiological stress resulting from employment discrimination which is immediate, irreparable
injury. Id.
To obtain a preliminary injunction, a moving party must show either "(1) a combination
of probable success on the merits and the possibility of irreparable injury, or (2) that serious
questions are raised and the balance of hardships tips sharply in its favor." Id. at 704. The
court recognized that these are not separate tests, but the outer reaches "of a single continuum." Id. It also acknowledged that a preliminary injunction is intended to preserve the parties' status quo pending official resolution. Id. Seropostive individuals wrongly denied
employment possibly may suffer stress, and thus irreparable injury. Consequently, preliminary
injunctions should issue in most cases of HIV-based employment discrimination.
123. Arline, 480 U.S. at 287 n.16.
124. Id. at 288.
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impose an undue hardship upon an employer, the regulations direct
courts to consider:
(1) The overall size of the recipient's program with respect to
number of employees, number and type of facilities, and size of budget;
(2) The type of recipient's operation, including the composition
and structure of the recipient's workforce; and
(3) The nature and cost of the accommodation needed. 125
Congress has expressly stated that employers receiving federal funds
are to assume the costs of employing handicapped individuals.' 2 6 Yet,
Congress has not delineated the point at which the cost of accommodating handicapped employees constitutes an undue hardship. This ambiguity permits courts, which are hesitant to extend protection to seropositive
individuals, to limit coverage by broadly construing the term "undue
hardship."
Costs may contribute to "undue hardship." However, courts are to
closely scrutinize economic job criteria, such as accommodation and
health care costs, that bear no relation to an individual's ability to perform the job.' 2 7 The statute and regulations do not set a bright line "undue hardship" test; thus, courts can manipulate the scope of permissible
discrimination through interpretation. Consequently, confusion may
arise when determining whether employers are economically justified in
discharging or refusing to hire individuals with impairments.
(e) Significance of the RehabilitationAct
For many years, the Rehabilitation Act has represented the only
national scheme prohibiting disability discrimination. Unfortunately, it
is plagued by tremendous gaps in coverage and inadequate remedies.
Moreover, its vague language renders it susceptible to further restriction
through narrow interpretation of the class of protected individuals and
broad interpretation of employer defenses such as "undue hardship."
Current applications of the Rehabilitation Act are potentially vulnerable to further restriction by the courts. InArline, the Supreme Court
held that individuals suffering the symptoms of a contagious disease may
qualify for protection under the Rehabilitation Act. 128 However, the
125. 45 C.F.R. § 84.12(c) (1989); 29 C.F.R. § 32.13(b) (1989).
126. See United States Dep't of Transp. v. Paralyzed Veterans, 477 U.S. 597, 605 (1986)
(quoting Consolidated Rail Corp. v. Darrone, 465 U.S. 624, 633 n.13 (1984)).
127. "While Congress did not intend employers to bear all the costs of employing individuals with handicaps, the antidiscriminatory purpose of the [Rehabilitation] Act indicates that
use of these costs as employment criteria should be forbidden." Note, supra note 14, at 576.
128. See School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987).
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Court has yet to decide whether the Act covers individuals who test
HIV-positive but present no symptoms. 1 29 Although a federal district
court in Los Angeles has recognized that asymptomatic carriers qualify
for protection on the basis of imputed disability, in the absence of a
Supreme Court decision declaring both actual and imputed seropositivity
to constitute a disability, any such interpretation is at risk. 130
Even if the Supreme Court were to hold that the Act covers actual
and imputed HIV infection, the Act nonetheless would remain of limited
efficacy. First and foremost, the Act applies only to a small number of
employees. Additionally, most courts recognize only reinstatement, back
and front pay, injunctive relief, attorneys fees, and actual damages as
remedies under the Rehabilitation Act, precluding, however, compensatory damages for pain and suffering.1 3 ' Denying plaintiffs both compensatory damages for emotional distress and punitive damages diminishes
incentive to litigate.
129. See id. at 282 n.7.
130. Given recent changes in the United States Supreme Court's membership, it is possible,
though unlikely, that the Supreme Court would deny coverage to asymptomatic individuals by
strictly interpreting the term "impairment" as precluding coverage of mere contagiousness in
the absence of symptoms. However, such a holding would seem contrary to both the spirit of
Airline and the recently enacted Civil Rights Restoration Act. See Civil Rights Restoration
Act, supra note 77. Similarly, the Court could also limit coverage by narrowly construing the
term "substantially limits employment" to preclude employment in any job rather than in the
job of one's choice. Again, such a prospect seems unlikely. The Court could restrict coverage
of seropositive individuals by deeming scientific findings concerning the low risk of HIV transmission in the workplace as inconclusive and premature given the disease's recent advent.
However, given the wide consensus among scientific authorities that casual contact presents no
apparent risk of HIV infection, such a result also seems unlikely.
131. Liller v. Baltimore County, No. HAR 89-2183 (D. Md. Dec. 12, 1989) (WESTLAW,
Allfeds at 4-5); Shuttleworth v. Broward County, 649 F. Supp. 35, 36-38 (S.D. Fla. 1986).
The Rehabilitation Act grants individuals bringing section 794 actions the same "remedies, procedures, and rights set forth in Title VI of the Civil Rights Act of 1964 [42 U.S.C.A.
§ 2000d et seq.]." 29 U.S.C.A. § 794a (West Supp. 1989). Unfortunately, the extent to which
monetary damages are available under Title VI remains remains unclear. Consequently, the
scope of remedies available under § 504 also remains "murky." Manecke v. School Bd. of
Pinellas County, Fla., 762 F.2d 912, 921 n.8. (1 lth Cir. 1985). However, as noted by the court
in Nelson v. Thornburgh,
Congress certainly has the power to limit remedies if it so chooses ....
In the
absence of any indication that Congress intended to exercise that power to create a
limited remedial scheme for section 504, it is a fair canon of statutory interpretation
to indulge the presumption that Congress intended that the full panoply of remedies
be available to the private plaintiff under section 504.
Nelson v. Thornburgh, 567 F. Supp. 369, 383 (E.D. Pa. 1983). Until the U.S. Supreme Court
decides the scope of remedies under either Title VI or the Rehabilitation Act, courts should
construe remedies broadly when necessary to provide adequate relief.
For a discussion concerning the propriety of front pay when reinstatement would be ineffective, see Ross v. Beaumont Hosp., 678 F. Supp. 680, 682 (E.D. Mich. 1988) (a Title VI
case).
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In spite of these deficiencies, the Rehabilitation Act, nevertheless,
establishes a theoretical precedent of protecting individuals against disability discrimination. Many of the Act's substantive provisions, such as
the scope of defenses and remedies, have yet to be judicially resolved,
132
thus subjecting current disability claims to inconsistent treatment.
Over time, the courts should resolve much of the ambiguity currently
plaguing the Act. However, because the Rehabilitation Act governs only
a small number of employers, it will continue to fall far short of the Civil
Rights Commission's optimistic expectations that it would "establ[ish] as
national policy the protection of the civil rights of handicapped
' 133

people."

2.

Other Federal Protections

Estiniates of an AIDS patient's lifetime medical costs range from
23,000 to 168,000 dollars. 134 The loss of benefits arguably poses a greater
problem to an individual with AIDS than does the loss of a job. Federal
laws such as the Employment Retirement Income Security Act (ERISA), 135 the Consolidated Omnibus Budget Reconciliation Act (COBRA),1 36 and the National Labor Relations Act (NLRA)137 may
discourage employer discrimination by prohibiting differential treatment
of employees in employee benefit plans. 138 Just as importantly, these
provisions guarantee an individual continued benefits.
ERISA, enacted in 1985, prohibits discrimination "against a participant or beneficiary for exercising any right to which he is entitled under
the provisions of an employee benefit plan . . .or for the purpose of
interfering with the attainment of any right to which such participant
may become entitled under the plan."' 139 Thus, an employer may.not
132. For example, see supra notes 109-10 and accompanying text.
133. U.S. COMM'N ON CIVIL RIGHTS, supra note 90, at 49.
134. See Bloom & Carliner, supra note 16, at 605.
135. See Employment Retirement Income Security Act of 1974, Pub. L. No. 93-406, 88
Stat. 829 (amended 1975, 1977, 1978, 1979, 1980, 1982, 1983, 1984, 1986, 1987) (codified as
amended in scattered sections of 5 U.S.C., 18 U.S.C., 26 U.S.C., 29 U.S.C., 31 U.S.C., 42
U.S.C.).
136. Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 99-272, 100
Stat. 82 (1986) (amended 1986, 1987) (codified as amended in scattered sections of 5 U.S.C., 15
U.S.C., 19 U.S.C., 20 U.S.C., 26 U.S.C., 42 U.S.C.).
137. Labor-Management Relations Act of 1947, ch. 120, 61 Stat. 136 (amended 1948,
1951, 1959, 1969, 1970, 1973, 1974, 1978, 1984) (codified as amended in scattered sections of
29 U.S.C.); see Leonard, Employment DiscriminationAgainst Persons With AIDS, 10 U. DAYTON L. REv. 681, 698-99 (1985). See generally Leonard, supra note 29, at 37-42.

138. ERISA broadly defines the term "empl6yee benefit plan" to include pensions, and life
and health insurance benefits. 29 U.S.C.A. § 1002(l)-(3) (West Supp. 1988).
139. 29 U.S.C. § 1140 (1982). Specifically, section 1140 makes it "unlawful for any person

Hastings Int'l & Comp. L. Rev.

[Vol. 13

dismiss a seropositive employee to avoid higher insurance premiums.' 4°
Employees or.their beneficiaries may file complaints with the Department of Labor."' Upon exhaustion or waiver of administrative remedies,"' an aggrieved individual or beneficiary14 may
also sue in federal
3
court for enforcement or judicial clarification.
Additionally, COBRA requires all private employers with twenty or
more employees, as well as state and local government employers, to offer an employee and his or her family the option to continue individual
health insurance at similar cost for eighteen to thirty-six months after the
employee stops working."4 Employees and their families qualify for continued coverage when an employee quits, retires, strikes, is laid off, experiences a reduction in work hours, or is terminated for other than gross
misconduct.' 4 5 Should an employer fail to continue benefits the employer is subject to a tax of 100 dollars per day per beneficiary. 4 6 Nearly
one-fifth of the civilian population is protected by collective bargaining
agreements. 14 7 The NLRA extends needed, though limited, safeguards
against discriminatory discharge to private employees left unprotected by
to discharge, fine, suspend, expel, discipline, or discriminate against a participant or beneficiary... for the purpose of interfering with the attainment of any right to which such participant may become entitled under the plan." Id.
140. In Doe v. Cooper Invs., an employee told his employer that he had AIDS. Two weeks
later he was discharged and told that he would have to find and fund his own insurance because the employer's insurance carrier refused to renew the company's policy. Doe sued under
ERISA, claiming that he was entitled to elect to continue coverage under the insurance plan
for eighteen months. The court ordered Doe's employer to pay either Doe's insurance premiums or medical expenses. See ERISA: Doe v. CooperInvestments, [3 No. 10] AIDS UPDATE 1,
1-2 (Lambda Legal Defense & Educ. Fund publ. Aug. 1989).
141. 29 U.S.C. § 1132(a)(3) (1982); see Wasson, supra note 26, at 258.
142. See Leonard & Tannenbaum, supra note 13, at 156. If an individual can demonstrate
that such action would be futile, e.g. because of bias against individuals with HIV related
conditions or, perhaps, because of time constraints, he or she may file directly in court. Lieske
v. Morlock, 570 F. Supp. 1426 (N.D. Ill. 1983); Wasson, supra note 26, at 259.
143. 29 U.S.C. § 1132(e)(1) (1982); see Wasson, supra note 26, at 259. Under section
1132(a)(5), the Secretary of Labor may also sue on behalf of an individual. 29 U.S.C.
§ 1132(a)(5) (1982).
144. Technical and Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, subtit. B.,
§ 4980B(f)(2), 1988 U.S. CODE CONG. & ADMIN. NEWS (102 Stat.) 3342, 3620-21. COBRA
requires that employees or their beneficiaries notify the employer's insurance plan administrator, within certain deadlines, that they wish to continue coverage. Overview of COBRA'S Continuation Coverage Provisions, AccEss TO EMPLOYMENT 6, 7 (Summer/Fall 1988).
145. Overview of COBRA's Continuation Coverage Provisions, supra note 144, at 6. Moreover, insured spouses and dependent children also qualify for continued coverage in the event
of divorce or legal separation from the covered employee or when the employee dies. Id
146. CongressApproves Excise Tax for COBRA Violations as Substitutefor Disallowanceof
Deductions, [5 No. 23] EMPLOYMENT ALERT 4 (Nov. 10, 1988); see also Technical and Miscellaneous Revenue Act of 1988, supra note 144, § 3011(b), at 3616.
147. Leonard, supra note 29, at 36 n. 116.
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the Rehabilitation Act. 4 8 Under the NLRA, employers who discharge a
seropositive individual because of the negative reactions of other employees may be held liable.149 Courts have specifically interpreted the
NLRA as requiring that only work refusals brought in good faith and
undertaken out of reasonable fears of serious injury or death may qualify
as protected concerted activity. 150 Arline requires courts to "defer to the
reasonable medical judgments of public health officials" in assessing
safety risks." Given that public health officials concur that HIV infec-

tion poses no significant risk of workplace transmission,

2

it is unlikely

that courts will find such work refusals to be reasonable or brought in
good faith. Additionally, unions which orchestrate such work refusals
might violate their duty of fair representation under sections 8(b)(1)(A)
employee may seek inand 8(b)(1)(2) of the NLRA 5 3 The15aggrieved
4
interest.
and
pay,
back
relief,
junctive
Finally, under the Social Security Act, individuals infected with
HIV are presumed disabled when the disease has progressed to the point
where the individual is unable to work. 15 They are also entitled to addi-

tional social security payments.1 56 The Social Security Administration1 5is7
seeking to extend similar benefits to individuals suffering from ARC.

148. See 29 U.S.C. § 152(3) (1982). The NLRA covers all employees, as well as former
employees, who lose their jobs through labor disputes or unfair labor practices. Agricultural
workers, independent contractors, domestic servants, supervisors, and individuals working for
their spouse or parents are excluded from coverage. Id. § 152(3).
149. See 29 U.S.C.A. §§ 151-169 (West 1973 & West Supp. 1989).
150. See, eg., Whirlpool Corp. v. Marshall, 445 U.S. 1 (1980). The NLRA protects "the
right of an employee to choose not to perform his assigned task because of a reasonable apprehension of death or serious injury coupled with a reasonable belief that no less drastic alternative is available." Id at 3-4.
151. School Bd. of Nassau County v. Arline, 480 U.S. 273, 288 (1987).
152. See Chalk v. United States Dist. Court, 840 F.2d 701, 706 (9th Cir. 1988). "Based on
the accumulated body of medical evidence, the Surgeon Gen'l of the United States concluded:
There is no known risk of non-sexual [or nonintravenous and nonperinatal] infection in most
of the situations we encounter in our daily lives. We know that family members living with
individuals who have the AIDS virus do not become infected except through sexual contact.
There is no evidence of transmission (spread) of AIDS virus by everyday contact even though
these family members shared food, towels, cups, razors, even toothbrushes, and kissed each
other." The CDC, the American Medical Association, and the Institute of Medicine of the
National Academy of Sciences share the Surgeon General's conclusion. Id. at 706-07.
153. See Loonard, supra note 29, at 41; supra text accompanying note 29.
154. Six percent interest is added to back pay. Isis Plumbing & Heating Co., 138 N.L.R.B.
97 (1962).
155. 20 C.F.R. §§ 416, 907 (1988); see also Leonard & Tannenbaum, supra note 13, at 163.
156. See Leonard & Tannenbaum, supra note 13, at 163.
157. See id. at 128.
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State Protections Against HIV-Based Discrimination

Many of the states have also enacted legislation directed at preventing HIV-based discrimination. Through this vehicle, individuals left unprotected under federal law have additional recourse. By 1986 nearly
one-half of the states and the District of Columbia had explicitly recognized AIDS as a handicap. I"' By 1988 forty-five states and the District
of Columbia had "laws prohibiting employment discrimination against
the 'physically handicapped' by both private and public employers." '5 9
The remaining five states had laws prohibiting disability discrimination
1 60
against only public employees.
Many states have patterned their state disability laws on the federal
Rehabilitation Act, using similar language to define "physical handicap." 16I State provisions frequently are broader in scope, extending protection to employees within the private sector. 162 Many state agencies
charged with interpreting disability statutes promulgate regulations protecting individuals with AIDS even though the statutes do not explicitly
encompass HIV.

16 3

While some states have expanded their protection of individuals
with HIV disorders by interpreting existing state disability statutes to
include immunodeficiencies, other states have drafted specific legislation
158. NATIONAL GAY RIGHTS ADVOCATES, supra note 25, at 7-9. Alaska Arizona, California, Colorado, Connecticut, Delaware, Washington D.C., Florida, Georgia, Idaho, Illinois,
Indiana, Iowa, Kansas, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi,
Missouri, Montana, Nevada, New Jersey, New Mexico, New York, North Dakota, Ohio,
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Texas, Utah,
Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming have all officially
recognized AIDS as a handicap. Ia; see Lambert, supra note 25. Georgia, Kentucky, and
Tennessee exclude people with 'communicable diseases' from protection. However, Georgia
recognizes discrimination against people with AIDS or ARC as violating its handicap discrimination law despite the statutory exclusion for 'communicable diseases.' NATIONAL GAY
RIGHTS ADVOCATES, supra note 25, at 2.
159. Employment Law Center, supra note 11, at 3.5.
160. Id.
161. Id.
162. For example, Hawaii's disability legislation incorporates the federal Rehabilitation
Act's definition of physical handicap, but, unlike the Act, it applies to any employer with one
or more employees. Id.
163. For example, the Ohio Civil Rights Commission issued guidelines stating that "[tihe
Ohio Civil Rights Commission shall accept and investigate charges alleging discrimination on
the basis of Acquired Immune Deficiency Syndrome (AIDS). Such charges shall be analyzed
under the commonly accepted legal standards which are applied ...to other handicaps." Id
(quoting Ohio Civil Rights Commission Policy Statement on Treatment of Charges Alleging
Discrimination Based Upon Acquired Immune Deficiency Syndrome (AIDS) (Aug. 31,
1988)).
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specifically extending coverage to these individuals. 1 It should be
noted, however, that although expansion of coverage is the trend among
the states, there is an alarming counter-effort to erode the existing rights
of individuals with HIV disorders.16 In a minority of states, moves have
been made to exclude contagious diseases from coverage under disability
statutes. 1 66 For example, Tennessee recently amended its disability statute to specifically exclude contagious diseases, thereby precluding the investigation of complaints alleging HIV-based discrimination.16 7
Where state law neither directly nor implicitly recognizes conta-

gious diseases or HIV disorders as handicaps, individuals with HIV disorders may still qualify for protection against discrimination on the basis

of physical handicaps resulting from opportunistic infections. Respiratory diseases,16 central nervous system disorders,1 69 and cancer1 70 are
the more common opportunistic infections, and most state law protects
people with these diseases.17 1 For example, in Vermont the applicable

statute does not recognize contagious diseases as "handicaps," but it does
classify cancer as a "physical impairment."' 1 72 Thus, individuals testing
164. Lambert, supra note 25; see also Employment Law Center, supra note 11, at 3.5 (referring to recent legislation amending the definition of disability in Iowa's Civil Rights Act to
include individuals with HIV conditions).
165. The Illinois legislature has passed a bill which would permit physicians to test patients' blood for the AIDS virus without the patient's knowledge or consent. Lambert, supra
note 25.
166. Id
167. Id
168. The most common respiratory disease afflicting AIDS patients is a form of pneumonia
caused by the parasite pneumocystis carinii. Another common respiratory disease is nonspecific pneumonitis or lymphocytic interstitial pneumonitis for which the infecting organism is
unknown. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 63.
169. The HIV itself may cross the blood/brain barrier, causing neurological symptoms in
approximately forty percent of AIDS patients. Ten to twenty percent may develop vacuolar
myelopathy, a condition affecting the spinal cord leading to pain, progressive weakness and
lack of coordination of the legs.
The toxoplasma gondii organism results in brain lesions and causes some people to suffer
headaches, confusion, convulsions, and behavioral changes. Infection with the toxoplasma
gondii organism is the most common opportunistic infection involving the central nervous
system. Meningitis is another disease attacking the central nervous system of AIDS patients.
Id at 63-64.
170. Cancer plagues many AIDS patients. Kaposi's sarcoma is the most common cancer
afflicting AIDS patients. Lymphoma affects AIDS patients' lymph glands, bone marrow, gastrointestinal tract, or their central nervous system. HIV infection also renders individuals
susceptible to basal carcinomas and malignant melanomas. Id at 65.
171. For example, a recent survey by the National Cancer Employment Project found that
cancer survivors are generally protected against employment discrimination. Survey Finds
Many State Laws Protect CancerPatientsand Survivors, RESOURCE Q., Mar. 1989, at 4, 4-6.
172. Employment Law Center, supra note 11, at 3.5 (quoting VT. STAT. ANN.
§ 495d(7)(c)).
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seropositive who manifest Kaposi's sarcoma are specifically protected
17 3
against disability discrimination.
Additionally, local ordinances may afford individuals with HIV infection additional protection against discrimination. Within California,
for example, San Francisco,174 West Hollywood, 175 Los Angeles, 176 and
Berkeley 177 are among the communities which have ordinances banning
AIDS-based discrimination in employment.
C.

Proposed Federal Legislation-The Americans with Disabilities
Act

In 1988 Senator Lowell Weicker introduced the Americans With
Disabilities Act (ADA) to extend protections against discrimination in
private employment and other areas 7 8 to the estimated thirty-seven million Americans with disabilities.17 9 Proponents of the ADA reproach the
Rehabilitation Act's limited scope and note that the new bill is intended
to protect the many individuals in private and public employment left
unprotected against discrimination by current disability legislation.' 8 0 In
introducing the bill, Senator Weicker claimed that "[iut is high time that
we as a society formally and forcefully prohibit the discrimination that is
the greatest handicap to Americans with disabilities."' 181 The ADA
would apply to employers with fifteen or more employees; thus, its scope
is identical to that of Title VII of the Civil Rights Act of 1964.12 In
173. Id.
174. SAN FRANCISCO, CAL., MUNICIPAL CODE pt. 2, ch. 8, art. 38, §§ 3801-3816 (1985);
see Leonard & Tannenbaum, supra note 13, at 173.
175. WEST HOLLYWOOD, CAL., MUNICIPAL CODE pt. E, §§ 4270, 4272 (1989).
176. Los ANGELES, CAL., MUNICIPAL CODE ch. 3, art. 5.8, § 45.90 (1985).
177. Gay Rights Bill Enacted in New York City, I AIDS POL'Y & L. (BNA) No. 5, at 6
(Mar. 26, 1986).
178. 134 CONG. REc. S5,107 (daily ed. Apr. 28, 1988); e.g., Americans with Disabilities
Act of 1988, S. 2345, 100th Cong., 2d Sess. § 4(a), 134 CONG. REC. S5,110, S5,111 (daily ed.
Apr. 28, 1988) (housing, transportation, communications) [hereinafter ADA of 1988].
179. 134 CONG. REC. S5,107, 55,110 (daily ed. Apr. 28, 1988). The ADA was drafted by
the National Council on the Handicapped, an independent Federal agency whose members
were appointed by the President and confirmed by the Senate. Its statutory mission includes
making legislative recommendations to the Congress. Id. at S5,107. The current ADA recites
Congress' finding that 43 million Americans have disabilities. Americans with Disabilities
Act, S. 933, 101st Cong., Ist Sess. § 2(a)(1), 135 CONG. REC. S10,701, SI0,702 (daily ed. Sept.
7, 1989) [hereinafter ADA].
180. 134 CONG. REC. S5,107, 55,107 (daily ed. Apr 28, 1988). "Title VII ... prohibits
employment discrimination on the basis of race, color, religion, sex or national origin ....
People with disabilities do not have any similar protection, even though they encounter job
discrimination all the time." Id. at S5,108.
181. Id. at 55,110.
182. See id. "No person shall be subjected to [employment] discrimination on the basis of
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September 1989 the Senate approved a compromise version of the bill
available
limiting remedies for employment discrimination to those
183
under the 1964 Act, namely injunctive relief and backpay.
The ADA enumerates eight types of conduct which constitute employment discrimination. 184 Under the current bill, employers would be
required to make "reasonable accommodations" to the known physical
or mental limitations of qualified individuals unless those accommodations "would impose an undue hardship on the operation of the business." 18 5 Reasonable accommodations are structural or operational
changes which enable qualified individuals with disabilities to perform
essential job tasks. 186 "Undue hardship" is defined as "an action requiring significant difficulty or expense."' 1 87 The bill offers little new gui-

dance as to which specific situations constitute "significant difficulty" or
handicap in--(l) employer practices, employment agency practices, labor organization practices, and training programs covered by title VII of the Civil Rights Act of 1964. ..." ADA
of 1988, supra note 178, § 4, at S5,111.
For the first two years of its application, the ADA would apply to employers with 25 or
more employees. Thereafter, the ADA would cover employers of 15 or more employees.
ADA, supra note 179, § 101(4)(A), at S10,702.
183. 42 U.S.C. § 2000e-5(g) (1982). Specifically, title 1 of the ADA addresses the employment rights of individuals with disabilities. Section 106 provides that "[t]he remedies and
procedures set forth in sections 706, 707, 709, and 710 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-5, 2000e-6, 2000e-8, and 2000e-9) shall be available, with respect to the Commission or any individual." ADA, supra note 179, § 106, at S10,703.
184. Title 1,section 102(b) of the Senate bill defines discrimination to include: 1) adversely
classifying an applicant or employee because of his or her disability; 2) participating in a contractual relationship that has the effect of discriminating against qualified applicants or employees with disabilities; 3) using standards or procedures which have the effect of
discrimination on the basis of disability or which perpetuate such effect; 4) denying qualified
individuals equal jobs or benefits because of they associate with an individual known to have a
disability; 5) not making reasonable accommodations to the known physical or mental limitations of a qualified individual who is an applicant or employee, unless such covered entity can
demonstrate that the accommodation would impose an undue hardship on the operation of the
business of such covered entity; 6) denying employment opportunities to a job applicant or
employee who is a qualified individual with a disability, if such denial is based on the need of
such covered entity to make reasonable accommodation to the physical or mental impairments
of the employee or applicant; 7) using employment tests or other selection criteria which have
a disparate impact on individuals with disabilities unless the test or selection criteria can be
shown to be job-related and consistent with business necessity; 8) failing to administer employment tests in a manner which most accurately reflects the job related skills of employees and
applicants with disabilities. ADA, supra note 179, § 102(b), at S10,703.
185. Id. § 102(b)(5), (6), at S10,703.
186. Reasonable accommodation includes "making existing facilities usable by individuals
with disabilities as well as job restructuring, part-time or modified work schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate
adjustment or modifications of examinations, training materials or policies .... and other
similar accommodations for individuals with disabilities." Id. § 101(8), at S10,702.
187. Id. § 101(9)(A), at S10,702.
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"significant expense." The ADA, like the Rehabilitation Act, merely
lists general factors to be considered in assessing whether a particular
accommodation would create undue hardship, namely the overall size of
the employer's business, its type of operation, and the nature and cost of
8
the accommodation.1
In fact, most of the ADA's key terms are based upon definitions
contained in regulations promulgated under the Rehabilitation Act."8 9
Its drafters expected that courts and agencies would apply "the substantial body of law and interpretation developed under section 504 [of the
Rehabilitation Act]" to clarify the ADA's meaning.' 9° However, the
courts and agencies have yet to fully resolve many substantive issues arising under the Rehabilitation Act and have inconsistently interpreted section 504. Thus, resort to Rehabilitation Act case law may afford little
guidance in certain situations.
As originally drafted, the Senate bill did more than merely extend
section 504's coverage to private and certain public employees. It replaced the employer defense of "undue hardship" with a stricter standard requiring accommodation unless such "barrier removal or
accommodation would fundamentally alter the essential nature, or
threaten the existence of, the program, activity, business, or facility in
question."'' Although the draft did not precisely define such terms as
"fundamentally alter," "essential nature," and "threaten the existence
of," it represented an improvement over the Rehabilitation Act's standard of "undue hardship"'9 2 because these terms, although vague, would
have arguably restricted application of this employer defense to a narrower range of situations than the Rehabilitation Act. As originally
drafted, the ADA would have set a less expansive standard on employer
defenses and should have escaped some of the inconsistent interpretation
plaguing litigation under section 504 of the Rehabilitation Act. 93 How188. Id. § 101(9)(B).
189. Id.
190. See 134 CONG. REC. S5,107, S5,108 (daily ed. Apr. 28, 1988). Moreover, both the
compromise and original draft of the ADA expressly provide that the ADA does not undercut
the Rehabilitation Act's requirements nor any regulations issued thereunder. ADA of 1988,
supra note 178, § 4(b)(1), at S5,111; ADA, supra note 179, § 501(a), at S10,708.
Nor is the ADA to undercut the requirements of any other federal, state or local law that
provides greater protection against disability discrimination. ADA of 1988, supra note 178,
§ 4(b)(2), at 55,111; ADA, supra note 179, § 501(b), at S10,708.
191. ADA of 1988, supra note 178, § 7(a)(1), at S5,112.
192. For a discussion of the definitional ambiguities which plague the term "undue hardship," see text accompanying supra note 119.
193. An employer is not exempt from conforming to other requirements of ADA upon a
showing that a particular accommodation is inappropriate. "[Tihere would still be an obliga-
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ever, Senate sponsors of the ADA were obliged to drop this stricter and
clearer standard and to substitute the employer defense of "undue hardship" in order to win political support for the bill. 94
As originally drafted, the ADA would have also provided compensatory and punitive damages for violations. 195 However, the Bush Administration viewed the bill's penalties and scope as excessive and
withheld support until Senate sponsors dropped the bill's damages provisions. 196 The Senate compromise version permits only injunctive relief,
reinstatement, and back pay to victims of employment discrimination. 197
This limitation on remedies may discourage the filing of claims.
Limiting plaintiffs to equitable relief is an inadequate remedy, particularly for some individuals whose health is rapidly declining as they may
be unable to perform their former jobs, making reinstatement inappropriate. Given litigation's financial and emotional costs, to say nothing of its
protracted duration, individuals who are unlikely to work again may decide to spare themselves the toll of litigation if only back pay is at issue.
As a result, enforcement may suffer, thwarting the deterrence of discrimination against individuals with disabilities.
As originally drafted, the ADA represented a remedial bill of tremendous promise. Not only did it guarantee that individuals with disabilities would enjoy the same basic protections against discrimination as
tion to make other accommodations...." 134 CONG. REc. S5,107, S5,109 (daily ed. Apr. 28,

1988).
194. Section 101(9)(A) of the Senate bill defines "undue hardship" as "an action requiring
significant difficulty or expense." ADA, supra note 179, § 101(9)(A), at S10,702. In determining whether an accommodation creates an "undue hardship," one looks to the business's overall size, its type of operation, and the nature and cost of the accommodation. Id. § 101(9)(B),
at S10,702.
Four committees within the House will review the ADA. Statutory wording has already
become an issue, with legislators arguing for more precise definitions of "readily achievable"
and "undue hardship" that take site specific factors into account. The Education and Labor
Committee members compromised, requiring that a business's overall financial resources be
considered in addition to the business's overall size, its type of operation, and the nature and
cost of the accommodation. See Rovner, ADA Bill Approved by First Of FourHouse Committees, [47 No. 46] CONG. Q. WEEKLY REP. 3167 (Nov. 18, 1989).
195. See ADA, supranote 179, § 106, at S10,703; 135 CONG. REc. S10,701, S10,714 (daily
ed. Sept 7, 1989).
196. Rasky, How the DisabledSold Congress on a New Bill of Rights, N.Y. Times, Sept. 17,
1989, at E5, cols. 1, 3-5; Rovner, With Bush's Blessing, ADA Bill Sails Through Senate Panel,
[47 No. 31] CONG. Q. WEEKLY REP. 2044, 2045 (Aug. 5, 1989). In exchange, the Administration yielded on the bill's scope. Id
197. ADA, supra note 179, § 106, at S10,703. The United States Attorney General may
request monetary, but not punitive, damages on behalf of an individual in an action alleging a
pattern and practice of discrimination in the provision of public accommodations and services,
but not in employment. See ADA, supra note 179, §§ 106, 308(b), at S10,703, S10,707.
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other minority groups,198 the original ADA also clarified and restricted
employer defenses, required employers to make outreach and recruitment efforts, and provided compensatory and punitive damages for violations. 199 In short, it embodied a major leap towards the eradication of
workplace disability discrimination. However, in response to the Bush
Administration's demands, the Senate sponsors drafted a compromise
bill which scrapped the requirement of employer outreach, incorporated
the broader defense of "undue hardship," and limited the remedies available to private plaintiffs.2 °' In light of these changes, and the fact that
the ADA only protects individuals working for employers with fifteen or
more employees, the current Senate bill represents an important first
step, rather that a major leap towards the elimination of disability
discrimination.

IV.

THE AUSTRALIAN RESPONSE

In November 1982 Australia saw its first reported case of AIDS.2 0'
198. See ADA of 1988, supra note 178, § 2(8)(b), at S5,111; Backed by Reagan, Senate OKs
Fair-HousingLaw, 46 CONST. Q. 2203 (1988). However, within the employment context, the
ADA would have provided greater protections to individuals suffering from employment discrimination than Title VII extends to persons alleging employment discrimination as Title VII
does not permit monetary damages. See Senate PanelApproves Civil Rights Bill, 53 Fed. Cont.
Rep. (BNA) No. 15, at 497 (Apr. 9, 1990). Deleting compensatory and punitive damage provisions from Title I of the current Senate bill restored parity, giving disabled individuals the
same redress against employment discrimination as other historically discriminated groups
have.
Pending federal legislation, if passed, will amend Title VII to provide monetary, compensatory, and punitive damages and jury trials in cases of intentional employment discrimination.
See Civil Rights Act of 1990, H.R. 4000, 101st Cong., 2d Sess. § 2104 (1990); DOJ Official
Reaffirms Bush Administration Opposition to Damage Awards in Bias Cases, Washington Insider (BNA) (Mar. 19, 1990). As the ADA currently incorporates the remedies set forth in
Title VII, the proposed Civil Rights Act of 1990 would amend indirectly the ADA, permitting
recovery of compensatory and punitive damages. See ADA, supra note 179, § 106, at S10,703;
DisabilitiesLaw Seen HavingMajor Impact on Firm's PracticesOver Next Several Years, Daily
Labor Rep. (BNA) No. 54 (Mar. 20, 1990). However, the Bush Administration opposes any
expansion of remedies under the ADA and is urging Congress to amend the ADA so as to
preclude any expansion of remedies via Title VII. Id. Should the Civil Rights Act pass, the
Administration's stance would promote another discrepancy between the protections against
discrimination afforded individuals with disabilities and other minority groups, thereby undermining the ADA's goal of creating parity between the disabled and other minority groups.
ADA of 1988, supra note 178, § 2(8)(b)(2), at S5,111.
199. 135 CONG. REC. S10,701, S10,714 (daily ed. Sept 7, 1989). See generally ADA of
1988, supra note 178, § 9, at S5,113.
200. 135 CONG. REc. S10,701, S10,713-14 (daily ed. Sept. 7 1989). "The major component
of the compromise was the agreement by the chief Senate sponsors to cutback the remedies
included in the original bill in exchange for a broad scope of coverage under the public accommodations title of the bill ...." Id.
201. M. DUCKETr, supra note 21, at 1. For a discussion of this medical case, see Penny,
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By October 1988 1,022 additional cases of AIDS had been reported.2 °2
This number increases each year: there were 42 cases in 1984; 113 cases
in 1985; 223 cases in 1986; 355 cases in 1987.203 In 1986 Australia had
an incidence rate similar to that of the United States,2' with the number
of reported cases "doubling every ten or eleven months. ' 20 5 Dr. Neal
Blewett, the Commonwealth Minister for Health, warns that "AIDS is
potentially one of the most serious and expensive public health problems
20 6
to face Australia since Federation."
At least fifty thousand Australians are believed to be infected with
HIV.20 7 Little data have been collected on HIV conditions other than
AIDS.20 8
A.

National Responses

The Commonwealth response has focused upon education to prevent HIV transmission. The government views legal responses as less
effective than education in persuading people to change intimate behav2 10
ior 2 9 and not to discriminate against individuals infected with HIV.
In November 1984 the Australian Health Services Council established
the National AIDS Task Force (Task Force), a body of medical experts
and scientific authorities, senior state and federal health officials who advised the Australian Health Services Council on AIDS public health isMarks, Berger, Marriott, & Bryant, Acquired Immune Deficiency Syndrome, MED. J. AuSTL.,
June 11, 1983, at 544.
202. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 2.
203. Address by Neal Blewett, supranote 10, Australian-Overseas Information Serv., supra
note 10, at 7.
204. M. DUCKETr, supra note 21, at 1. "Australia currently has an incidence of infection
of 17 per million which parallels the experience in the USA where the epidemic commenced
approximately two years earlier." Id
205. Address by Neal Blewett, supra note 10, Australian-Overseas Information Serv., supra
note 10, at 6.
206. M. DUCKETr, supra note 21, at 1.
207. NATIONAL ADVISORY COMM. ON AIDS, AIDS REPORT 14 (Jan. 1988).
208. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 42. The
NHMRC Special Unit in AIDS Epidemiology and Clinical Research compiles nationwide data
on AIDS.
209. Q. Bryce, AIDS In Australia: The Challenge To Be Met 4 (Dec. 3, 1988) (presented at
the Australian Summer School of Medicine, Science and the Humanities, Brisbane) (unpub-

lished manuscript).
210. HIV-based discrimination differs from other forms of discrimination because it raises
fears of death which perpetuate the acting out of discrimination to avoid health risks. "In
dealing with someone who has or is perceived to be at risk of AIDS, there remains a fear that
any error in the calculation of risk is likely to result in death." This view of AIDS hinders
attempts to minimize HIV transmission and must be corrected by education. See Tillett, supra
note 50, at 705.
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sues and formulated guidelines and bulletins concerning them.2 11
At the same time, Dr. Blewett founded the National Advisory Committee on AIDS (NACAIDS) to promote the exchange of information
between state health authorities and community groups, as well as to
organize national conferences on AIDS, educational campaigns on HIV
infection, and a blood donor recruitment drive.2 12
Dr. Blewett also instituted a Parliamentary Liaison Group comprised of politicians from all parties.2 1 The Liaison Group was intended
to provide federal politicians with information on AIDS and related issues as well as to encourage their input on a national bipartisan AIDS
2

policy. 14

In November 1985 the Interdepartmental Committee on AIDS was
formed of representatives from the finance and policy sections of state
and federal health departments.2 15 Its job is to advise the Minister of
Health on federal, state, and territorial responsibilities in developing national AIDS strategies.2 16
In 1988 Dr. Blewett combined the Task Force and NACAIDS into
the Australian National Council on AIDS (ANCA). ANCA is the government's chief advisory body on all AIDS related matters and national
AIDS policy development. 21 7 Dr. Blewett concurrently established the
National AIDS Forum, a group charged with advising and supporting
ANCA's work and comprised of ANCA members and twenty-two other
individuals who had gained expertise on AIDS related issues. 2 18 Eight
months later, Dr. Blewett formed the National AIDS Strategy Taskforce
which prepared a discussion paper on potential AIDS policies.2 19 The
paper was tabled in all the Houses of Parliament and was followed by
discussions between federal, state, and territorial governments and com211. M. DUCKErr, supra note 21, at 3-4; see Address by Neal Blewett, supra note 10,
reprintedin Australian-Overseas Information Serv., supra note 10, at 9.
212. M. DUCKETr, supra note 21, at 4-5.
213. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 87; Ward,
The HIV Epidemic in Australia: Towards a NationalAIDS Policy, [14 No. 2] LEGAL SERV.
BULL. 63, 64 (Apr. 1989).
214. M. DUCKETT, supra note 21, at 5; Ward, supra note 213, at 64.
215. See M. DUCKETT, supra note 21, at 5-6.
216. Id.; see Ward, supra note 213, at 64; AUSTRALIAN DEP'T OF COMMUNITY SERVS. &
HEALTH, supra note 11, at 87.
217. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 87; Ward,
supra note 213, at 64.
218. Ward, supra note 213, at 64.
219. Id. The Strategy Taskforce's discussion paper is entitled AIDS: A TIME TO CARE, A
TIME TO ACT, TOWARDS A STRATEGY FOR AUSTRALIANS. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11.
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munity groups.2 20 The public and all federal departments were then invited to comment on national AIDS policies. 221 The consultation
process was intended to elicit a consensus on the national response to the
HIV epidemic.2 22
1. The Role of the Law
Unlike the federal organizations which have focused on developing a
national consensus regarding the most effective way to stem the spread of
HIV, Australian legal efforts to combat transmission have been piecemeal, inconsistent, and, at times, inimical to the organizational response.
Whereas the above-described national organizations seek to stem the
spread of HIV through coordinated educational and preventative programs, much of the initial legal response focused on penalizing certain
"risk" behaviors. Suggestions included universal blood testing, closure
of gay venues such as bars, mandatory disclosure of HIV infection, criminal penalties for HIV transmission, quarantine, compulsory detention,
and limitations on the employment of HIV infected individuals.2 23 Such
punitive measures, in addition to existing measures which criminalize homosexual behavior, prostitution, and intravenous drug use, serve only to
drive the infection underground, impeding prevention efforts. 224 Recently, however, several states have afforded legal protection against HIV
infection, a necessary complement to education and prevention. For reasons discussed below, the Commonwealth government has yet to do so.
2.

Limitations on Federal Law

Australia's government combines elements of a monarchy and a federation. 225 The federal government's executive power is vested in the
Crown of Great Britain.2 26 The Crown appoints a representative, the
Governor General, to exercise the federal executive power.2 27 Practically, however, the Prime Minister and the Interior Ministry exercise the
220. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 4.
221. Ward, supra note 213, at 63.
222. Id
223. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 124;
McGuirl & Gee, supra note 8, at 118-21.
224. See supra notes 8, 10, 11, and accompanying text.
225. 2 THE NEW ENCYCLOPEDIA BRITANNICA MACROPAEDIA 409 (15th ed. 1980) [hereinafter MACROPAEDIA].
226. P.H. LANE, THE AUSTRALIAN FEDERAL SYSTEM 11, 425-27 (1979); 1 THE EUROPA
WORLD YEAR BOOK 1989, at 378 (1989) [hereinafter EUROPA]; see MACROPAEDIA, supra note

225, at 409.
227. P.H. LANE, supra note 226, at 11, 425-27.
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federal executive power since the Governor General typically acts upon
the advice of the Australian Ministers of State.2 28 Moreover, the Government of the Commonwealth, "act[ing] through responsible Ministers," may also exercise the federal executive power.22 9
As a federation, Australia's constitution provides for a distribution
of power between the Commonwealth and state governments.2 3 ° The
Commonwealth's legislative authority is vested in the Federal Parliament and is limited to the powers set forth in the Commonwealth Constitution.2 3' To be valid, federal statutes must fall within these enumerated
powers.2 32 The constitution does not specifically authorize Parliament to
legislate in the area of human rights or discrimination.2 3 3 However, the
Parliament, under its external affairs power, may regulate those human
rights matters addressed in international instruments adopted by the
234
Australian government.
228. EUROPA, supra note 226, at 378.

229. P.H. LANE, supra note 226, at 426 (citing Commonwealth v. Colonial Combing, Spinning & Weaving Co., 31 C.L.R. 421, 422 (Austl. 1922) (The Wool Tops Case)).
230. P.H. LANE, supra note 226, at 1; MACROPAEDIA, supra note 225, at 409.

231. P.H. LANE, supra note 226, at 1-2, 425-27; EUROPA, supra note 226, at 378.
The Federal Parliament's enumerated law making powers are contained within sections
51, 52, 76-78, 96, 105A, 122, and 128 of the Australian Constitution. It has more specified
powers than does the United States Congress. For example, unlike Congress, Parliament has
express authority to regulate social matters such as marriage, divorce, parental rights, child
custody and guardianship, social entitlements including invalid and old age pensions, maternity allowances, widows' pensions, child endowment, unemployment, pharmaceutical, sickness
and hospital benefits, medical and dental services, benefits to students and family allowances.
AUSTL. CONST. § 51(xxi), (xxii), (xxiii), (xxiii)(a); see also id. § 51(iii), (xii), (xiv), (xvi), (xvii),
(xx), (xxxv); P.H. LANE; supra note 226, at 2.
232. P.H. LANE, supra note 226, at 3-4.
233. See Letter from Barbara Pearson, Acting Assistant Secretary, Human Rights and
Equal Opportunity Commission, Human Rights Australia, to G. Roussos (Apr. 12, 1989)
(concerning federal legislation on employment discrimination) [hereinafter Letter from Barbara Pearson]. See generally McCarry, Landmines Among the Landmarks: ConstitutionalAspects of Anti-DiscriminationLaws, 63 AUSTL. L.J. 327 (1989).
234. See Aldridge v. Booth, 80 A.L.R. 1, 2 (Austl. 1988); Commonwealth v. Tasmania, 46
A.L.R. 625 (Austl. 1983) (Dams Case). See generally McCarry, supra note 233, at 327. In the
Tasmanian Dams Case, the majority (Mason, Murphy, Brennan, and Deane, JJ.) held that the
existence of a treaty was sufficient to give rise to an external affair, regardless of the treaty's
subject matter. Dams, 46 A.L.R. at 690-96, 727-30, 771-74, 801-07; see Lane, The Federal
Parliament'sExternalAffairs Power: Koowarta'sCase, 56 AUSTL. L.J. 519, 519 (1982). These
courts did not reach the question of whether non-treaty agreements may give rise to external
affairs. In the Dams Case, two dissenting justices (Gibbs, C.J., and Wilson, J.) believed that
only those treaties which imposed obligations and addressed topics of international concern
could constitute external affairs. Dams, 46 A.L.R. at 668, 743-44, 752-54. However, Justice
Murphy stated that the Commonwealth's foreign affairs power "is not restricted to treaty implementation. The [foreign affairs] power would be available ...without any treaty ....To
be a law with respect to external affairs it is sufficient that it:-(a) implements any international law, or (b) implements any treaty of convention whether general (multilateral) or partic-

1990]

HIV Employment Discrimination

In Commonwealth v. Tasmania, two Justices argued to restrict Parliament's authority to regulate human rights by recognizing only certain
international instruments as providing a sufficient basis for jurisdiction.23 5 Specifically, these Justices would prohibit Parliament from drafting laws, under its external affairs power, which concern subjects not
addressed in an international agreement adopted by Australia.2 36 However, there is on-going debate about whether international declarations
provide a sufficient basis to trigger federal jurisdiction.23 7
3.

Possible Bases of Jurisdiction

(a) InternationalLabor Organization Convention No. 111 and the
Human Rights and Equal OpportunityAct
In 1919 Australia became a member of the International Labor Organization (ILO), 23 a conference dedicated to improving labor standards
ular, or (c)
implements any recommendation or request of the United Nations Organization or
subsidiary organizations such as the World Health Organization, The Food and Agriculture
Organization or the International Labour Organization, or (d)fosters (or inhibits) relations
between Australia or political entities, bodies or persons within Australia and other nation
States, entities, groups or persons external to Australia, (e) deals with circumstances or things
outside Australia, or (f) deals with circumstances or things inside Australia of international
concern." Id. at 728-30. Justice Deane cited the opinion of Justices Evatt and MeTiernan in
R. v. Burgess that "it is not to be assumed that the legislative power over 'external affairs' is
limited to the execution of treaties or conventions." Id. at 805. In Alderidge, the court rejected
the requirement that only agreements which impose an obligation may give rise to a valid
exercise of the external affairs power, adopting the test of Justice Deane. Alderidge, 80 A.L.R.
at 12, 17.
235. Commonwealth v. Tasmania, 46 A.L.R. 625 (Austl. 1983).
236. Id
237. Id; see also P.H. LANE, supra note 226, at 258:
[Tihe unqualified terms of s. 51 (xxix) itself do not distinguish between an obligatory
relation and a relation based on international comity: the sole test is an "external
affair ....There may be some international understandings, resolutions, requests or
reports which are not formally ratified (for example, I.L.O. recommendations) and/
or which are not binding on the participants. Nevertheless the Commonwealth, relying on Constitution s. 51 (xxix), could give.., legislative aid to these informal arrangements ....
See also Lane, supra note 234, at 519 (1982); B. BURDEKIN, AIDS and Human Rights Legislation, in NATIONAL CONFERENCE ON AIDS, LIVING WITH AIDS: TOWARD THE YEAR 2000,
at 693, 701 (1988). "Although [the Declaration on the Rights of Disabled Persons is] not a
treaty, [it] may be evidence of sufficient international concern to be a valid basis for legislation
under the external affairs power, on the approach taken by the High Court in the Dams Case
in 1983." Id. Please note that Mr. Burdekin's views do not represent the official position of the
Human Rights and Equal Opportunity Commission.
For additional information on the Dams Case (Commonwealth v. Tasmania, 46 A.L.R.
625 (Austl. 1983)), see supra note 234, infra note 255, and accompanying text.
238. The International Labor Organization (ILO) was established by the Treaty of Versailles. International Labor Org., Oct. 9, 1946, 62 Stat. 3485, T.I.A.S. No. 1868, 15 U.N.T.S.
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through improved employment legislation.23 9 Since its inception, the
ILO has drafted over three hundred employment conventions and recommendations on employment. 2' In 1973 Australia ratified both the
ILO Recommendation and Convention No. 111 on Discrimination in
Employment and Occupation.2 4 1
Convention No. 111 is a promotional convention because, instead of
dictating detailed standards, it requires Member States to develop and
pursue an antidiscrimination policy.24 2 Specifically, Convention No. 111
directs that Member States pursue a national policy promoting equality
of opportunity and treatment in employment and eliminating workplace
discrimination.2 4 3 Article 1 defines "discrimination" to include "[a]ny
distinction, exclusion or preference made on the basis of race, color, sex,
religion, political opinion, national extraction or social origin, which has
the effect of nullifying or impairing equality of opportunity or treatment
in employment or occupation" or "[s]uch other distinction, exclusion or
preference which has the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation as may be determined by the Member concerned after consultation with representative
employers' and workers' organizations, where such exist, and with other
appropriate bodies." 2"
To implement Convention No. 111, the Commonwealth Government created national and state Committees on Discrimination in Employment and Ocupation.2 45 Every committee was comprised of
representatives from government, industry, and union organizations,2 4 6
and each committee was charged with investigating and settling discrimination complaints arising under Convention No. 111.247
The committees recognized additional grounds of discrimination
35; see Landau, ConciliationAs A Mode of Settlement of DiscriminationComplaints, 11 ADEL.
L. REv. 257, 257 n.1 (1988).

239. Landau, supra note 238, at 257 n.1.
240. Id.
241. Id. at 257.
242. Id. at 258.
243. Convention Concerning Discrimination in Respect of Employment and Occupation,
adopted June 25, 1958, art. 2, 362 U.N.T.S. 32 (entered into force June 15, 1960, ratified by
Austl. June 15, 1973).
244. Id. art. 1, at 32, 34.
245. Reports Submitted in Accordance with Council Resolution 1988(LX) by States Parties
to the Covenant on Economic, Social and CulturalRights ConcerningRights Covered by Articles

6 to 9, [1978 1st Sess.] U.N. ESCOR (Agenda Item 5) at 1, 4, U.N. Doc. E/1978/8/Add.15
(1978) [hereinafter Reports]; Landau, supra note 238, at 258-59.
246. Landau, supra note 238, at 258-59.
247. Reports, supra note 245, at 4.
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which, although not specifically listed within article l(1)(a), were included within article l(l)(b)'s broad definition of discrimination.2 4
They accepted disability discrimination complaints on this basis.2 49
In 1981 Australia established its first Federal Human Rights Commission (Commission), an experiment of sorts intended to effectuate international human rights standards. 250 The Commission's jurisdiction
extended to practices of Commonwealth authorities and to acts initiated
under Commonwealth law which violate the human rights set forth in
the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, the United
Nations Declaration of the Rights of the Child, the United Nations Declaration on the Rights of Mentally Retarded Persons, and the United
25
Nations Declaration on the Rights of Disabled Persons. '
In 1986, pursuant to the Human Rights and Equal Opportunity
Commission Act (Human Rights Act),2

2

the federal government estab-

lished the Human Rights and Equal Opportunity Commission
(HREOC), a successor body to the Commission. 253 The Act expanded
the HREOC's jurisdiction to include the above mentioned instruments as
well as Convention No. 111.254

Schedule 1 of the Human Rights Act incorporates Convention No.
111 with some modifications. Whereas the Human Rights Act recognizes additional grounds of discrimination upon a declaration within the
regulations that a particular distinction constitutes discrimination, a
strict construction of article I(1)(b) of Convention No. 111 requires that
tripartite committees, composed of representatives from government,
employers' groups, and workers' organizations, determine when to extend the grounds of discrimination listed under article 1. By not requiring tripartite consultation, the Human Rights Act fails to implement the
terms of Convention No. 111 and, arguably, exceeds the Commonwealth's foreign affairs power under section 51 of the federal
constitution.
However, the High Court has held that Parliament is not bound by
248. Landau, supra note 238, at 259.
249. Id In fact, approximately one-half of all complaints accepted by the committees were
based on grounds of discrimination added to those listed in article l(1)(a). Id at 264.
250. B. BURDEKIN, supra note 237, at 693.
251. See Reports, supra note 245, at 3; Letter from Barbara Pearson, supra note 233.
252. The Human Rights and Equal Opportunity Commission Act, No. 126, 1986 Austl.
Acts 2625.
253. B. BURDEKIN, supra note 237, at 693.

254. See id; Reports, supra note 245, at 3-4.
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a treaty's literal terms.2 55 Rather, Parliament is to.be allowed latitude
when interpreting international instruments. 256 At a minimum, the law
must "conform to the treaty and carry its provisions into effect,"
although it need not effectuate all provisions.25 7 One could interpret article l(1)(b) of Convention No. 111 as merely listing examples of "appropriate bodies" with whom member governments should consult and,
consequently, lacking a tripartite consultation requirement. Section 17
of the Human Rights Act provides that the HREOC confer with advisory committees,
arguably "appropriate bodies" under article l(1)(b)
of Convention No. 111. Under this analysis, regulations promulgated by
the HREOC that comply with the Human Rights Act, would also conform to Convention No. 111 and would thus provide a sufficient jurisdictional basis upon which to enact federal legislation prohibiting
discrimination against individuals with HIV.
(b) InternationalLabor Organization Convention No. 122
Australia signed the ILO Convention Concerning Employment Policy (Convention No. 122) in 1969.259 Article 1 of Convention No. 122
states the treaty's objectives as "overcoming unemployment and underemployment" and promoting "full, productive and freely chosen employment. ' 260 HIV discrimination results in the forced inactivity of HIV
infected individuals who are otherwise capable of work. Thus, policies
developed to implement article 1 should address discrimination against
seropositive individuals.
Article 1(2) of Convention No. 122 elaborates upon the policy set
forth in article 1(1), stating that it seeks to ensure that:
a. There is work for all who are available for and seeking work;
b. Such work is as productive as possible;
255. Commonwealth v. Tasmania, 46 A.L.R. 625, 693-94 (Austl. 1983); see Thiel v. Federal Comm'r of Taxation, 85 A.L.R. 80, 102 (Austl. Fed. Ct., Gen. Div. 1988); Lane, The
FederalParliament'sExternal Affairs Power: The Tasmanian Dam Case, 57 AUSTL. J.554,
557 (1983); McCarry, supra note 233, at 328.
256. McCarry, supra note 233, at 328.
257. Lane, supra note 255, at 557 (quoting Mason, J.).
258. Landau, supra note 238, at 261. Section 17(l)(b) of the Human Rights and Equal
Opportunity Commission Act directs advisory committees that "[w]hen requested by the Minister, to report to the Minister as to the action (if any) that needs to be taken by Australia in
order to comply with the provisions of the Convention and, in particular, to advise the Minister in respect of national policies relating to equality of opportunity and treatment in employment and occupation." Id. at 261 n.6.
259. Convention Concerning Employment Policy, adopted July 9, 1964, 569 U.N.T.S. 65
(entered into force July 15, 1966, ratified by Austl. Nov. 12, 1969).
260. Id. art. 1(1), at 68.
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c. There is freedom of choice of employment and the fullest possible
opportunity for each worker to qualify for, and to use his skills and
endowments in, a job for which he is well suited, irrespective of race,
religion, political opinion, national extraction or social
color, sex,
1
26

origin.

One could argue that article 1(2), strictly interpreted, may exhaustively list the Convention's objectives and, as the more specific statutory
provision, limit article l(1)'s scope to discrimination based on race, color,
sex, religion, political opinion, national extraction or social origin. However, such a strict interpretation of article 1(2) would render meaningless
article l(1)'s recitation that "each Member shall declare and pursue, as a
major goal, an active policy designed to promote full, productive and
freely chosen employment."26 2 Construing article 1(2)(c) as exhaustively
listing recognized grounds of discrimination under Convention No. 122
runs contrary to the spirit of the Convention's Preamble which specifically notes the terms of other international labor Conventions permitting
the recognition of additional grounds of discrimination.2 63
It is perhaps more reasonable to read article 1(1) as complementing
article 1(2). Article 1(2) provides illustrative examples of the bases of
discrimination which must be addressed in policies designed to further
article l(1)'s stated objective of promoting full and freely chosen
employment.
Moreover, articles l(2)(a) and (2)(b) do not mention the bases of
discrimination contained within article 1(2)(c). Thus, read separately,
their prescriptions of freely chosen and productive employment for all
who seek it apply without restriction and should, therefore, apply to individuals infected with HIV because discrimination keeps many seropositive individuals out of the work force or underemployed.
Additionally, article 1 requires that a Member State's policy take
"due account" of the relationships between employment, economic and
social objectives. 264 This analysis of larger social considerations also argues for a broad construction of article l(2)(c).
The Australian government has deemed the prevention of HIV
transmission to be a national priority. 265 Recently, it has also recognized
261. Id art. 1(2).
262. Id art. 1(1).
263. Id art. 1(2)(c), preamble.

264. Id art. 1(3).
265. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 4;
Address by Neal Blewett, supra note 10, reprinted in Australian-Overseas Information Serv.,
supra note 10, at 19-21.
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that HIV discrimination legislation is a necessary component of governmental efforts to stem the virus's spread. It is, therefore, appropriate that
the federal government's employment policy take due account of its goal
to restrict HIV transmission.
(c) InternationalCovenant on Economic, Social and Cultural

Rights
The International Covenant on Economic, Social and Cultural
Rights (Covenant) may also support federal legislation protecting seropositive individuals from employment discrimination. In addition to the
Covenant's guarantee in article 2 that "the rights enunciated in the present Covenant will be exercised without discrimination of any kind as to
race, color, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status,"2'66 article 6 directs Member
States to take "appropriate steps" to safeguard "the right of everyone to
the opportunity to gain his [or her] living by work which he [or she]
freely chooses or accepts. '2 67 Article 7 recognizes every individual's
right to be promoted in employment, subject only to considerations of
seniority and competence. 2 8 As with article 1(2) of the ILO Convention
No. 122, article 2 of the Covenant could be broadly interpreted to allow
federal legislation precluding HIV-based employment discrimination.
To interpret article 2 more narrowly would undermine the objectives of
articles 6 and 7 of the Covenant because discrimination routinely limits
seropositive individuals in their choice of employment and chances for
promotion.
(d) United Nations Declarations
Questions remain as to whether the International Covenant on Civil
and Political Rights, the United Nations Declaration on the Rights of
Disabled Persons, or other United Nations declarations provide a sufficient jurisdictional basis for the HREOC to enact anti-HIV discrimination laws. These instruments were drafted before HIV infection had been
269
discovered and, consequently, do not mention it.
266. International Covenant on Economic, Social and Cultural Rights, adopted Dec. 16,
1966, annex, art. 2(2), G.A. Res. 2200, 21 U.N. GAOR Supp. (No. 16) 49, 49-50, U.N. Doe.
A/6316 (1966) (entered into force Jan. 3, 1976, ratified by Austl. Sept. 10, 1978).
267. Id. art. 6(1), at 50.
268. Id. art. 7(c).
269. B. BURDEKIN, supra note 237, at 695. Additionally, these instruments fail to delineate rights relating to sexual preference, which may be relevant to some HIV-based discrimination issues. Id. at 694.
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Furthermore, the United Nations Declaration on the Rights of Disabled Persons narrowly defines "disabled person" as "any person unable
to ensure by himself or herself, wholly, or partly, the necessities of a
normal individual and/or social life, as a result of a deficiency, either
congenital or not, in his or her physical or mental capabilities."27 0 In
preparation for the United Nations International Year of Disabled Persons, the World Health Organization clarified the terminology applied to
individuals with disabilities.27 1 "Disability" is a functional consequence
of physical or mental "deficiencies" whereas "impairment" constitutes a
defect in psychological, physiological, or anatomical structure or function.272 A "handicap" is the social consequence or condition which prevents a disabled individual from achieving his or her potential.2 73 HIV
infection does not immediately and perpetually result in opportunistic
infection and diminished functioning. Rather, HIV infection only intermittently restricts one's performance. As a result, the majority of individuals infected with HIV fall outside the WHO's definition of "disabled
persons."
The Declaration on the Rights of Disabled Persons lacks language
expressly supporting legislation which prohibits HIV discrimination in
the absence of a disability. However, the Preamble to the Declaration
reiterates the Member States' pledge, under the United Nations Charter,
to assure "full employment and conditions of economic and social progress and development." 27 4 It also recalls principles and standards set
forth in other international instruments, some of which arguably permit
prohibition of HIV-based discrimination.27 5 Lastly, the Preamble emphasizes the need to protect the rights of the "physically and mentally
disadvantaged,"27' 6 a term which could include seropositive individuals.
In Australia, the Vienna Convention on the Law of Treaties governs
270. Declaration on the Rights of Disabled Persons, Dec. 9, 1975, § 1, G.A. Res. 3447, 30
U.N. GAOR Supp. (No. 34) at 88, U.N. Doe. A/10034 (1976).
271. A. TAY, HUMAN RIGHTS FOR AUSTRALIA 53 (Human Rights Comm'n Monograph
Ser. No. 1, 1986).
272. Id.
273. Iai
274. Declaration on the Rights of Disabled Persons, supra note 270, preamble, at 88.
275. Id. Specifically, the preamble refers to principles within the Universal Declaration of
Human Rights, the International Covenants of Human Rights, the Declarations of the Rights
of the Child and the Rights of Mentally Retarded Persons as well as standards contained
within the constitutions, conventions, recommendations, and resolutions of the ILO, WHO,
the United Nations Education, Scientific and Cultural Organization, the United Nations Children's Fund, and other organizations concerned.
276. Declaration on the Rights of Disabled Persons, supra note 270, preamble, at 88 (citing
Resolution 2542 (XXIV)).
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the interpretations of treaties. 2" The Vienna Convention provides that a
treaty's terms should be interpreted in light of their ordinary meaning
and the object and purpose of the treaty. 278 Thus, an argument could be
made that, despite the Declaration's narrow definition of "disabled person," the Preamble permits the proscription of HIV-based discrimination
because to deny seropositive individuals such protection would run contrary to the Declaration's objective of guarding the rights of the physically disadvantaged.
However, it is not clear whether the Vienna Convention's rules of
construction apply to international declarations.2 79 It is also unresolved
whether declarations provide a sufficient basis for federal legislation
under the foreign affairs power.28 0 Until the scope and applicability of
the Declaration on the Rights of Disabled Persons is resolved, federal
legislation which prohibits discrimination against individuals with HIV
infection, and which is based upon the Declaration could very well lack a
constitutional underpinning and be vulnerable to challenge in the High
Court.
(e) EnduringLimitations on NationalLegislation to Prevent HIVBased Discrimination
Even were the HREOC to recognize additional human rights under
the instruments mentioned above, its jurisdiction nonetheless remains
277. Thiel v. Federal Comm'r of Taxation, 85 A.L.R. 80, 101-03 (Austl. Fed. Ct., Gen.
Div. 1988). The Vienna Convention on the Law of Treaties was opened for signature at Vienna on May 23, 1969, entered into force by Australia on January 27, 1980, and has applied to
all subsequent treaties concluded by Australia. Id. at 101.
278. Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 U.N.T.S.
331, 340, 8 I.L.M. 679, 690 (U.N. Doc. A/CONF.39/27).
279. The Vienna Convention defines "treaty" as "an international agreement concluded
between States in written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and whatever its particular designation." Id. art. 2(1)(a), at 333, 8 I.L.M. at 681. United Nations declarations do not meet this
definition of treaty as they carry no independent force of law, although continued adherence to
the declaration might give rise to customary law. See Lane, supra note 234, at 521.
Article 2(2), however, states that "the provisions of paragraph 1 regarding the use of
terms in the present Convention are without prejudice to the use of those terms or to the
meanings which may be given to them in the internal law of any State." Vienna Convention
on the Law of Treaties, supra note 278, at 333, 8 I.L.M. at 681.
An argument could be made that were the internal law of Australia, like Canada, to
recognize the term "treaty" as including declarations, Australia should then interpret the declaration in accordance with the Convention, namely broadly construe the declaration's terms
to comport with its purpose of protecting the rights of those with disabilities. Regarding Canada's definition of "treaty" as including "any agreement between two or more sovereign
States." See P.H. LANE, supra note 226, at 238 (quotation omitted).
280. See supra note 234.
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limited to acts or practices of Commonwealth authorities or actions initiated under Commonwealth law absent specific authorization to handle
certain complaints within the private sector.2 81 Thus, the HREOC currently lacks authority to regulate discrimination by private individuals,
corporations, and state governments.2 82
Relegated to legislating under the external affairs power and constricted by politics and inadequately financed enforcement strategies,2 83
the federal government has not pursued nationwide prohibitions against
HIV-based discrimination in employment. Instead, it has relied on state
and private initiatives. 28 4 The government urges employers to respond
"with information, education, counselling, small group sessions and
other appropriate measures before considering corrective or disciplinary
action" when coworkers or clients call for the removal or dismissal of a
seropositive employee.2 85 It also advocates that unions "consider developing" more explicit policies encouraging employers to refuse such demands.2 86 Employers should make "reasonable attempts to persuade"
third parties that seropositive persons pose no risk of infecting people
during casual, workplace contact. 287 The federal Department of Community Services and Health suggests that employers accommodate HIV
infected individuals just as they accommodate individuals with other
medical conditions; individuals infection with HIV should be permitted
to work, with reasonable accommodation, for as long as they are able.2 88
Reasonable accommodation might include job restructuring, redeployment, flexible working hours, or unpaid leave.2 89 If medical evidence exists which suggests that an employee can no longer perform the job, only
then should the employer consider alternate employment within the
company or retirement.2 9 °
B.

State Responses
The Australian states share concurrent authority with the Common-

281. See Q. Bryce, supra note 209, at 27.
282. See B. BURDEKIN, supra note 237, at 698.
283. Letter from John Godwin, supra note 235, at 2.
284. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 15152; Address by Neal Blewett, supra note 10, reprinted in Australian-Overseas Information
Serv., supra note 10, at 9.
285. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 159.
286. Id. at 155.
287. Id. at 159.
288. Id. at 179.
289. Id
290. Id.
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wealth government over most matters included within the grant of federal powers. 29 1 In contrast to the Commonwealth government, the states
also hold broad general and residual powers to legislate for the public
welfare.

29 2

The states have created "advisory mechanisms. ' 29 3 Additionally,
each state has a non-governmental AIDS council," similar to the Commonwealth committees, which coordinates and communicates with community groups involved in HIV education, counselling, and care
programs.2 94 Together the various state AIDS councils comprise the
Australian Federation of AIDS Organizations.2 95
The state AIDS councils coordinate the community AIDS organizations29 6 which provide most of the education and services for HIV infected individuals.2 97 Unfortunately, services are already inadequate to
meet the needs of families and friends of HIV infected individuals, particularly in areas outside the inner cities.298 As the number of individuals
manifesting HIV-related illnesses increases, limited community resources
will be further strained.

1. Legislation
There is little consistency among state laws on HIV issues.299 Presently, New South Wales, Victoria, and South Australia outlaw discrimination based on disability or physical impairment.a" Western Australia

is currently instituting similar legislation.30 1 Although the states use va291.

AUSTL. CONST.

ch. V, § 107.

292. P.H. LANE, supra note 226, at 1-3, 425-27; MACROPAEDIA, supra note 225, at 409.
For example, the New South Wales Constitution, section V, extends a broad grant of
authority to the state legislature. It provides that "[t]he Legislature shall, subject to the provisions of the Commonwealth of Australia Constitution Act, have power to make laws for the
peace, welfare, and good government of New South Wales in all cases whatsoever." Reprinted
in P.H. LANE, supra note 226, at 3.
293. Address by Neal Blewett, supra note 10, reprintedin Australian-Overseas Information
Serv., supra note 10, at 9.
294. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 87.
295. Id. at 87.
296. Id. at 84. "Community based care and support services are provided by community
AIDS organizations in each State and Territory." Id.
297. Id. at 84. In June 1988 two hundred sixty individuals were being cared for by four
hundred twenty trained volunteer caregivers. Id.
298. Id. at 84 (citing the Touche Ross study).
299. Tasmania and the Northern Territory have no antidiscrimination legislation. Tillett,
supra note 50, at 705. New South Wales and South Australia prohibit discrimination based on
homosexuality. Q. Bryce, supra note 209, at 27. Still, homosexuality remains illegal in Queensland, Western Australia, and Tasmania. Id. at 4.
300. B. BURDEKIN, supra note 237, at 698; Q. Bryce, supra note 209, at 26.
301. B. BURDEKIN, supra note 237, at 698.
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rying definitions of disability or impairments," 2 state antidiscrimination
legislation generally requires that the complainant actually be impaired.30 3 Only Victoria protects against discrimination based on imputed disability.3" Moreover, Victoria is the only state to introduce
legislation defining impairment to include the "presence in the body of
organisms causing disease." 30 The recognition of disease causing organisms as an impairment seems intended to protect against HIV-based
discrimination.30 6
(a) Victoria
In contrast to the Commonwealth government and most states, Victoria early realized the necessity of legislation proscribing HIV-based discrimination.3 °7 The Equal Opportunity Act of 1984 prohibits
discrimination based on either status or lifestyle.3 0 "Status" is defined
as including a person's "impairment," '3 "o and "impairment" is characterized as:
(a) total or partial loss of a bodily function; (b)total or partial loss of a
part of the body; (c) malfunction of a part of the body; and (d) malformation or disfigurement of a part of the body-and includes, in relation to a person with a past or present impairment[,] an impairment
which 3presently
exists or existed in the past but has now ceased to
' 10
exist.

In 1988 the statute's definition of "impairment" was amended to include
"the presence of organisms causing disease."3'1 1
302. Md
303. I at 699. In contrast, United States legislation protects against both discrimination
based on an actual impairment and discrimination based upon a disability an individual is
presumed to have. See School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987).
304. See Health (General Amendment) Act, § 39(a), 1988 VIcT. STATS. 603, 641 (regarding Victoria's recognition of imputed impairment). See generally J. Godwin, AIDS Prevention
and Legal Rights Project 12 (Mar. 7, 1989) (unpublished draft for Australian Federation of
AIDS Organizations).
305. Q. Bryce, supra note 209, at 27; B. BURDEIN, supra note 237, at 699; Tillett, supra
note 50, at 705.
306. Q. Bryce, supra note 209, at 27.
307. Id at 26.
308. See Equal Opportunity Act, § 17(1), 1984 Vicr. STATS. 689, 698. The Equal Opportunity Act makes it illegal for "[a] person [to discriminate] against another person in any
circumstances relevant for the purposes of a provision of this Act if on the ground of the status
or by reason of the private life of the other person the first-mentioned person treats the other
person less favourably [sic] than he treats or would treat a person of a different status or with a
different private life." Id
309. Id. § 4(l), 1984 VICT. STATS. at 693.
310. Id.
311. Health (General Amendment) Act, § 39(a), 1988 Vicr. STATS. 603, 641; Department
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Just as ambiguous language in the Rehabilitation Act renders it susceptible to inconsistent application within the United States, the 1988
amendment to the Equal Opportunity Act fails to define "organism causing disease," thereby creating uncertainty concerning the Act's scope.
The 1988 amendment conceivably excludes asymptomatic seropositive
individuals. By narrowly defining "organism causing disease" as requiring that HIV infection result in an opportunistic infection within the individual complainant, a court could vitiate the amendment's
effectiveness. On the other hand, broadly interpreting this phrase to
mean an "organism which frequently results in disease" would bring
HIV infection within the statute.
However, even if the amendment were narrowly construed to apply
only to seropositive individuals who suffer opportunistic infections or
central nervous system disorders, the Equal Opportunity Act would
nonetheless provide protection from discrimination based on an individual's imputed lifestyle or characteristic.3 12 Thus, people who are
wrongly perceived as having an HIV condition because of their lifestyle
or a characteristic are protected against discrimination. In this respect,
the Victorian statute's scope resembles that given the United States Rehabilitation Act in Arline, namely protection of individuals with a present impairment, a history of an impairment, or, in certain circumstances,
an imputed impairment.3 13 However, unlike the Rehabilitation Act, the
1988 amendment limits its protection against imputed disability discrimination to individuals belonging to certain subpopulations which suffer
discrimination, even in the absence of present or imputed disability.314
The Equal Opportunity Act prohibits discrimination against job applicants and employees in opportunities for advancement, transfer, training, or other occupational training or retraining program. 315 Employers
of Community Servs. & Health, PAPER No. 2, DISCRIMINATION AND OTHER LEGAL ISSUESHIV/AIDS 12 (1989); see J. Godwin, supra note 304, at 12.
312. The Equal Opportunity Act makes it illegal to discriminate "(a) by reason of a characteristic that appertains generally to persons of the status or with the private life of the other
person; or (b) by reason of a characteristic that is generally imputed to persons of the status or
with the private life of the other person." Equal Opportunity Act, § 17(4)(a), (b), 1984 VIcT.
STATS. 689, 698. Discrimination against gay men and hemophiliacs, or people thought to be
gay or hemophiliac, because of a mistaken belief that most homosexuals or hemophiliacs are
seropositive, is an example of such an imputed disability.
313. See supra note 71 and accompanying text.
314. For example, part one of the Equal Opportunity Act defines "status" and "impairment" broadly enough to protect hemophiliacs, members of certain ethnic groups, and seropositive individuals against imputed disability discrimination. Equal Opportunity Act, § 4(1),
1984 VICT. STATS. 689, 692-93. The Victorian legislation, however, does not cover homosexuality. Tillett, supra note 50, at 705.
315. Equal Opportunity Act, § 21(1), 1984 VICT. STATS. 689, 701.
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with three or more employees are covered by the Act.3 16 Thus, its coverage is far broader than that of the United States Rehabilitation Act.

The Equal Opportunity Act does permit discrimination in certain
circumstances. Employers may discriminate if they can demonstrate
that applicants or employees, because of their impairments, cannot perform the job adequately or would require accommodation "that could
not be reasonably made available."3'17 The statute also permits discrimi-

nation when individuals pose a substantial safety risk to themselves or an
unreasonable safety risk to others.3 1 8 The ambiguity of this language

fails to set a clear standard, thus rendering the Equal Opportunity Act
vulnerable to restricted application should a court broadly define the
terms "unreasonable" or "substantial" risk or narrowly construe the
term "adequate job performance."
(b) New South Wales

New South Wales has an anti-disability discrimination statute more
limited in scope than Victoria's legislation. The Anti-Discrimination Act
protects only individuals who have an actual physical impairment against
employment discrimination which is based on their actual impairment or
a characteristic imputed because of their physical impairment. 3 19 The
Anti-Discrimination Act defines a "physical impairment" as "any defect
or disturbance in the normal structure and functioning of a person's
body, whether arising from a condition subsisting at birth or illness or
injury. ' 320 Under the Anti-Discrimination Act, only "physically handicapped" individuals may complain of discrimination based on physical
316. Id § 21(4)(a), 1984 VICT. STATS. at 702.
317. Id § 21(4)(g), 1984 VICT. STATS. at 702-03. Employers may discriminate if they can
demonstrate that "the person by reason of his impairment--i) requires or would require special services or facilities that in the circumstances of the case cannot or could not reasonably be
made available and without those services or facilities is or would be unable adequately to
perform the work reasonably required of him; or (ii) for any other reason is or has become
unable adequately to carry out the work reasonably required of him." Id.
318. An employer may discriminate on the basis of impairment "if, because of the nature of
the impairment and the environment in which the person works or is to work or the nature of
the work performed or to be performed, there is or is likely to be-(i) a risk that the person
will injure others, and it is not reasonable in all the circumstances to take that risk; or [there is]
(ii) a substantial risk that the person will injure himself." Id. § 21(4)(h), 1984 VICT. STAT. at
703.
319. Amendment to Anti-Discrimination Act of 1977, Act. No. 15, § 3, sched. 1, 1981
N.S.W. STAT. 5 (adding § 49A(l)); 3. Godwin, supra note 304, at 2.
320. Amendment to Anti-Discrimination Act of 1977, Act No. 15, § 3, sched. 1, 1981
N.S.W. STAT. 5 (adding § 49A(l)); 3. Godwin, supra note 304, at 3.
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impairment. 321 A person is "physically handicapped" when, "as a result
of having a physical impairment to his body, and having regard to any
community attitudes relating to persons having the same physical impairment ... and to the physical environment, [she or he] is limited in
322
[her or] his opportunities to enjoy a full and active life."
Most of the AIDS-related employment discrimination complaints
brought under the Anti-Discrimination Act have alleged discrimination
based on homosexuality. 32 3 The Anti-Discrimination Board has yet to
resolve whether being seropositive and asymptomatic constitutes a physical impairment.3 2 4 Arguably, individuals suffering HIV infection qualify
as physically handicapped individuals. HIV infection affects one's reproductive function and hemic system, eventually resulting in malfunctions
of the lymphatic and, possibly, central nervous systems.3 25 Moreover,
the fears of employers, coworkers, and clients may limit a seropositive
individual's opportunity to work, irrespective of that individual's ability
to perform the job, thus denying him or her a full and active life.
Until the Anti-Discrimination Board or the legislature either interprets or clearly defines "physical impairment" to include all forms of
HIV infection, the Anti-Discrimination Act is of limited effectiveness in
combatting HIV-related prejudice.
(c) South Australia
South Australia's Equal Opportunity Act of 1984 prohibits employment discrimination based on physical impairment.3 2 6 South Australia
defines "physical impairment" as including "the total or partial loss of
any function of the body, the malfunctioning of any part of the body, or
the malformation or disfigurement of any part of the body."3'27
The Equal Opportunity Tribunal3 28 has yet to rule whether seropositivity, in the absence of detrimental symptoms, constitutes an impair321. Amendment to Anti-Discrimination Act of 1977, Act No. 15, § 3, sched. 1, 1981
N.S.W. STAT. 5 (adding § 49A(1)); J. Godwin, supra note 304, at 2.
322. Amendment to Anti-Discrimination Act of 1977, Act No. 15, § 3, sched. 1, 1981
N.S.W. STAT. 11 (adding § 491(1)).
323. Tillett, supra note 50, at 705.

324. See id.
325. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 61-66.

326. J. Godwin, supra note 304, at 18.
327. Id.

328. The Equal Opportunity Act of 1984 mandated the creation of the Commission for
Equal Opportunity, an agency charged with accepting complaints falling under the Act, and

the Equal Opportunity Tribunal, the final administrative arbitrator. See generally Equal Opportunity Act, divs. 1-2, 1984 VIcT. STATS. 689.
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ment.3 29 Arguably, a narrow construction of "physical impairment"
would require that the HIV infection detrimentally affect the body.
However, such an interpretation might discourage individuals without
symptoms from being tested for HIV infection, fearing discrimination.
Fortunately, the Commission for Equal Opportunity is prepared to accept complaints from seropositive individuals alleging physical impairment discrimination even though the Equal Opportunity Tribunal has
yet to interpret the scope of "physical impairment" as used under the
Act. 330
(d) Western Australia
In 1988 Western Australia amended its Equal Opportunity Act to
prohibit discrimination based on impairment.3 3 1 The 1988 amendment
defines "impairment" to mean "any defect or disturbance in the normal
structure or functioning of a person's body or brain, or any illness or
condition which impairs a person's thought processes, perception of real332
ity, emotions or judgment or which results in disturbed behavior.
All forms of HIV infection should qualify as impairments under this
Act because even asymptomatic HIV infection disturbs hemic system
structure. By specifying that a defect in body structure or function constitutes an impairment, the 1988 Amendment extends coverage without
requiring that the HIV virus detrimentally affect one's body. Consequently, the 1988 Amendment extends coverage to seropositive individuals while avoiding the definitional problems plaguing New South Wales
and South Australia's disability statutes.
2.

Alternate Claims for Protection Under State Disability Laws

As in the United States, individuals with HIV disorders may qualify
for protection on the basis of their HIV-related opportunistic infections,
such as respiratory diseases, central nervous system disorders, and cancer,333 or on other impairment grounds such as hemophilia.3 34
Some states afford additional legal recourse to seropositive individuals suffering discrimination. Both New South Wales and South Austra329. J. Godwin, supra note 304, at 20.
330. Id
331. Equal Opportunity Amendment Act, § 39, 1988 VICT. STATS. 3; see J. Godwin, supra
note 304, at 22.
332. J.Godwin, supra note 304, at 22.
333. See AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 63-64.

334. Seropositive hemophiliacs are protected against discrimination based on impairment
in New South Wales, South Australia, Victoria, and Western Australia. See Tilett, supra note
50, at 705; J.Godwin, supra note 304, at 3, 12, 18, 22.
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lia, for example, prohibit employment discrimination on the basis of
homosexuality or presumed homosexuality. 335 Seropositive individuals
may have a cause of action against their employer for discrimination
based on actual or presumed sexual preference.3 36 Similarly, in New
South Wales, Victoria, and South Australia, seropositive individuals belonging to certain ethnic groups may allege discrimination based on
race.

C.

33 7

Private Initiatives

Because of constitutional, political, and financial constraints, the
Australian government delegates responsibility for the prevention of
workplace HIV discrimination 338 to private employers. It contends that
education
"[a]ll employers have a responsibility to institute workplace
339
programs on the prevention of HIV transmission.
The Australian trade unions were among the first groups to respond
to the issue of HIV infection in the workplace. 3 ° The plumber and
health sector unions acknowledged the need to educate their members, as
well as to reduce the occupational risks of transmission. In 1985 the
Australian Council of Trade Unions (ACTU) had become the first nain
tional union in the world to enact an AIDS policy. 34 1 More recently, 342
February 1988, the ACTU adopted an anti-HIV discrimination policy.
335. J. Godwin, supra note 304, at 1, 18. In fact, the Equal Opportunity Act of South
Australia is more broadly worded, prohibiting discrimination on the basis of "sexuality."
Under the Equal Opportunity Act, sexuality encompasses homosexuality as well as heterosexuality, bisexuality, or transexuality. Id. at 18.
336. See Tillett, supra note 50, at 705; J. Godwin, supra note 304, at 1, 18.
337. See Tillett, supra note 50, at 705; J. Godwin, supra note 304, at 1, 11, 22.
338. See supra notes 233-37 and accompanying text; Letter from John Godwin, supra note
235.
339. AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 155. The
Australian government intones that education programs will eradicate such negative reactions.
It also urges employers to expand existing policies on serious illness to cover HIV infections.
The government believes that such an approach might reduce coworkers' fears about HIV
infection by implying that seropositive individuals are entitled to the same rights as employees
with other serious illnesses. Id.
340. Id. at 151.
341. See Information Paperon AIDS, 45 HEALTH & SAFETY BULL. (Australian Council of
Trade Unions publ. 1985). The ACTU represents over ninety percent of all unionized workers. DEPARTMENT OF FOREIGN AFFAIRS & TRADE, PUB. No. 42, FACT SHEET ON AUSTRA-

LIA: WORKPLACE REFORMS IN AUSTRALIA (Dec. 1989). In 1985 its membership was over
two million five hundred thousand individuals, out of a workforce of seven million two hundred fifty thousand. DEPARTMENT OF FOREIGN AFFAIRS & TRADE, PUB. No. 56, FACT
SHEET ON AUSTRALIA: WORKPLACE REFORMS IN AUSTRALIA (July 1986).

342. Australian Council of Trade Unions, Doc. No. D34-88, Aids Policy 1988 (Feb. 1988);
AUSTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 151-52.

199o]

HIV Employment Discrimination

It cited the "[p]rotection of union members, particularly those perceived
to be members of high risk groups, from discrimination in the workplace" as an essential element in the unions' response to HIV infection.343 The ACTU policy acknowledges that there are only "isolated
circumstances in which people are exposed to HIV infection in an occupational setting eg [sic] health care industry." 3"
The ACTU policy disapproves of discrimination on the basis of sexual orientation or physical impairment.3 4 5 It adds that "[t]he ACTU believes that the most effective way of controlling the spread of the virus is
through community education rather than legislation."3'4 6 The ACTU's
advocacy of education is consistent with Commonwealth efforts to combat HIV infection and related problems in the workforce.

V.

A.

A COMPARISON OF THE UNITED STATES AND
AUSTRALIAN RESPONSES TO HIV-BASED
EMPLOYMENT DISCRIMINATION

Legal Responses

The United States and Australia afford legal protections against
HIV-based employment discrimination which, though similar in several
regards,3 47 differ in the following major respects:
343. Australian Council ofTrade Unions, supra note 342, preamble, para. 3, at 1; AusTRALIAN DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 152.

344. Australian Council of Trade Unions, supra note 342, preamble, at 1; AUSTRALIAN
DEP'T OF COMMUNITY SERVS. & HEALTH, supra note 11, at 151. The Department of Community Services and Health finds that
[t]he vast majority of workers are at no risk of acquiring HIV infection at work....
Workers who may be at risk ...

are mainly employed in health care....

However,

there are others who are at very small risk of accidental exposure to HIV in the
course of their work. These include:
police, firefighters and others giving first aid;
corrective services workers;
sewerage workers and plumbers;
workers in industries involving large amounts of cut or broken glass;
school, pre-school and child care staff
and tattooists, barbers and others using invasive instruments.
No cases of transmission in workplaces in these industries have been recorded.
Id. at 153.
345. AUSTRALIAN DEP'T OF COMMUNITY SERVs. & HEALTH, supra note 11, at 152.
346. Ird
347. For example, the Rehabilitation Act and most Australian state impairment statutes
contain affirmative action requirements and provide for discretionary fee awards to the prevailing parties. They also oblige employers to reasonably accommodate employees with impairments. Regarding United States affirmative action requirements, see 29 U.S.C.A. § 791 (West
Supp. 1989), for Australian state law, see generally J. Godwin, supra note 304.
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1. Legislative Authority
The United States and Australia have federal governments with enumerated powers. Whereas the United States federal government based

its enactment of the Rehabilitation Act on the Equal Protection Clause
of the United States Constitution,3 4 8 the Australian constitution lacks a

similar provision. 34 9 Additionally, unlike the United States, Australian
courts have restrictively interpreted the Commonwealth's authority to
legislate under the federal trade and commerce power of section 51, requiring that regulated activities directly relate to goods and their manufacture, production, trade or commerce. 350 The Commonwealth

government is thus relegated to regulating HIV-based discrimination
under the foreign affairs power-a power which has been interpreted as

rendering the Commonwealth's jurisdiction to regulate human rights
matters contingent upon Australia's adoption of pertinent international

instruments.35 1 Consequently, the United States has national disability
legislation; Australia does not.
2.

Scope of Substantive Protections

Though national in scope, the United States Rehabilitation Act applies to a much smaller class of employers than does the typical Austra-

lian state disability statute. The Rehabilitation Act applies to the federal
government and certain private employers receiving federal funds.35 2
Australian state disability statutes, by contrast, generally prohibit state
and most private employers from discriminating on the basis of physical

impairment. 5 3 Thus, in both the United States and Australia, complainants are typically forced to seek relief under state impairment statutes
348. Atascadero State Hosp. v. Scanlon, 473 U.S. 234, 244-45 n.4 (1985); Welch v. Texas
Dep't of Highways and Pub. Transp., 483 U.S. 468, 472 (1987).
349. P.H. LANE, supra note 226, at 856 n.24.
350. See generally id. at 55-92. Lane believes that because employment conditions typically
do not affect goods or their production, there is insufficient connection between the employment practices and commerce to permit federal legislation under the Trade and Commerce
Power. Id. By contrast, section 51 permits the regulation of slaughterhouses because hygiene
conditions do impact upon the goods themselves. Id. at 74.
351. See supra notes 233-37 and accompanying text.
352. 29 U.S.C.A. §§ 791, 794 (West Supp. 1989).
353. See Equal Opportunity Act, 1984 S. AUSTL. STAT. §§ 67-71, at 656-57; id §§ 30, 34,
at 642-43, 644; Amendment to Anti-Discrimination Act of 1977, Act No. 15, § 3, sched. 1,
1981 N.S.W. STAT. 11 (adding § 49I(1)(b)); Equal Opportunity Act, 1984 Vicr. STAT. §§ 2127, at 701-09; J. Godwin, supra note 304, at 1, 3, 4, 11-14. For example, subject to certain
exceptions, in New South Wales disability legislation applies to employers with six or more
employees; in Victoria, to employers with three or more employees; and in South Australia, to
all employers. Id. at 1, 3, 4, 11-14.
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which vary in their definition of impairment, their tolerance of discrimination, and the relief afforded.
3.

Definition of Physical Handicap and Impairment

In the United States, courts and administrative agencies recognize
actual physical impairments and the social perception of an impairment
as handicaps under the Rehabilitation Act.35" The Act does not require
that one's physical condition alone limit one's activities.
In Australia, national and state antidiscrimination legislation, with
the exception of Victoria, protects only those people having an actual
physical impairment which interferes with normal body function. Aus-

tralian legislation does not protect those individuals perceived as impaired despite their actual ability. 3 5 However, "it is the social
perception, particularly in the case of diseases like AIDS, which under-

lies most discrimination ....The person who is HIV antibody positive is
likely to be less affected by their [sic] actual medical status, than by assumptions made about their [sic] status' 356
by others, and on the basis of
which discrimination is likely to occur.
4. Standing
Although the courts are divided as to whether the Rehabilitation
Act requires the exhaustion of administrative remedies as a prerequisite

to judicial relief,357 they agree that the Rehabilitation Act provides for
354. See School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987); Chalk v. United
States Dist. Court, 840 F.2d 701 (9th Cir. 1988); Doe v. Centinela Hosp. Found., No. CV 8702514 PAR(Px) (C.D. Cal. June 30, 1988) (WESTLAW, Allfeds at 12-14); 29 U.S.C.
§ 706(7)(B) (1982 & Supp. 1987); 45 C.F.R. § 84.30) (1989); 29 C.F.R. § 32.3 (1989).
355. Tillett, supra note 50, at 706.
356. Id.
357. For a list of cases mandating and rejecting the exhaustion requirement, see Meiner v.
Montana, 673 F.2d 969, 978 n.10 (8th Cir. 1982). In Boyd v. United States Postal Serv., 752
F.2d 410 (9th Cir. 1984), the court required exhaustion, declaring that "we cannot believe that,
given the Brown decision, Congress would have wanted us to interpret the Act as allowing the
handicapped-alone among federal employees or job applicants complaining of discrimination-to bypass the administrative remedies in Title VII." Id. at 414 (quoting McGuiness v.
United States Postal Serv., 744 F.2d 1318, 1322 (7th Cir. 1984)). On the other hand, the court
in Meiner found it "obvious that administrative remedies are inadequate to vindicate individual rights and that Congress could not have expected the individual plaintiff to be made whole
through administrative procedures ....Since administrative remedies are of little avail to the
individual plaintiff, we also conclude that § 504 suits appropriately may be maintained in advance of the exhaustion of administrative remedies." Meiner, 673 F.2d at 978.
The Eighth Circuit has attempted to explain the seemingly contradictory holdings. In
Morgan v. United States Postal Servs., 798 F.2d 1162 (8th Cir. 1986), it held that section 504
requires exhaustion only when the plaintiff is a federal employee. Id at 1164, 1165. However,
not all courts make the same distinction. See Hall v. United States Postal Serv., 857 F.2d 1073,
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class action suits brought on behalf of current and future members of the
aggrieved class.358 It also permits organizations to sue on behalf of individuals alleging discrimination.3 59
By contrast, Australian impairment legislation limits complainants
to administrative relief and permits only those individuals who directly
experience discrimination to bring suit.36 ° It is thus unclear whether
Australian courts can enjoin employers from future discrimination
against other individuals because such an injunction would extend beyond the specific facts of the complainant's case.3 61 Restricting standing
in this manner precludes suits by representative organizations and may
discourage broader enforcement of antidiscrimination statutes by compelling complainants to publicly identify themselves.3 6 2 Moreover,
preventing representative suits may further defeat enforcement because
sufferers of HIV discrimination may "be physically incapable of the
effort required [to sue], or may die before any legal process is
concluded.

'3 63

5. Duty of Inquiry
Under the Rehabilitation Act, employers must make individualized
inquiries into whether an individual with an impairment is otherwise
qualified to perform essential job functions. 3 4 In making such inquiries
about employees with contagious diseases, employers are obligated to
base their decisions on scientific knowledge.36 5
Australian state disability statutes generally require individualized
inquiry. 366 However, the New South Wales Anti-Discrimination Act requires that employers need only rely upon reasonable grounds, given the
circumstances of the case, in assessing an individual's capacity to per1078 n.4 (6th Cir. 1988). Although Hall was a postal employee, the decision states that a
handicapped person alleging discriminatory treatment must exhaust administrative remedies
as a condition precedent to bringing an action under either section 501 or section 504. Id.
358. See Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985).
359. For example, in Larry P. by Lucille P. v. Riles, 793 F.2d 969 (9th Cir. 1984), Lucille
P. brought suit under section 504 and the Education for All Handicapped Children Act, 20
U.S.C. § 1401-1461 (1975), on behalf of Larry P. and other similarly situated students.
360. J. Godwin, supra note 304, at 10-11, 16-17, 20-21; Tillet, supra note 50, at 706.
361. Tillett, supra note 50, at 706.
362. However, permitting plaintiffs to sue under a protective name or sealing the record
would also guard their privacy.

363. Id.
364. School Bd. of Nassau County v. Arline, 480 U.S. 273, 288-89 (1987).

365. Id.
366. See, e.g., Equal Opportunity Act, 1984 S.AUSTL. STAT. § 66(b)(ii), at 655; Equal
Opportunity Act, § 24(3), 1984 VIcT. STATS. 689, 707.
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form all job functions.36 7 Employers thus need not consider whether a
particular individual with an impairment is actually able to perform the
job.36 8 Failing to require individualized inquiries denies an individual
protection against discrimination "because of an employer's perceptions,
whether or not those perceptions are accurate. It is of little solace to a
person denied employment to know that the employer's view of his or
her condition is erroneous. To such a person the perception of the employer is as important as reality."3 6 9
6. Employer Defenses
Under the Rehabilitation Act, an employer may discriminate in hiring, promoting, or accommodating an individual with a handicap if such
action would result in an undue hardship or risk of harm to the individual or others.3 70 Such discrimination must be objectively reasonable, i.e.
justified by financial analysis or scientific knowledge.
Australian disability statutes generally recognize the same employer
defenses as the Rehabilitation Act and similarly require that employers
3 71
make objectively reasonable assessments of an individual's job ability.
However, the New South Wales Anti-Discrimination Act, while recognizing such defenses, also permits employers to discriminate against individuals who, with reasonable accommodation, cannot perform or are
presumed to be incapable of performing all job tasks because of physical
impairment.3 72 By not distinguishing between essential and nonessential
job functions, the Anti-Discrimination Act imposes no duty upon employers to restructure superficial job tasks so as to facilitate employment
of individuals with impairments.37 3 Because an employer's subjective belief is sufficient to raise the defense of reasonable belief in an individual's
inability to perform the job, the Act propagates discrimination based on
"society's accumulated myths and fears about disability and disease, ' 374
ignoring an individual's actual ability and the lack of any safety risk.
Thus, employers who discriminate against individuals infected with HIV,
out of fear of transmission, may escape liability.
367. Jamal v. Secretary Dep't of Health, 14 N.S.W.L.R. 252, 263, 265-68 (1988).
368. Id.at 252.
369. E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088, 1097 (D. Haw. 1980).
370. 45 C.F.R. § 84.12(a) (1989).
371. See generally J. Godwin, supra note 304.
372. An employer's subjective belief concerning an individual's inability to work, if based
on "grounds upon which it would be reasonable to rely," even though incorrect, may justify
discrimination. Jamal v. Secretary Dep't of Health, 14 N.S.W.L.R. 252, 252-60 (1988).
373. See J. Godwin, supra note 304, at 7.
374. See School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987).
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Remedies

The Rehabilitation is generally seen as providing for reinstatement,
back and front pay, injunctive relief, attorneys fees, and certain actual or
compensatory damages.3 75 In contrast to the Rehabilitation Act, Australian state disability laws permit compensatory damages for "injury to
feelings, stress or humiliation., 376 However, unlike certain state statutes
in the United States, Australian
disability laws do not provide for puni3 77
tive damages or fines.
B.

Policy

Nearly a decade into the infection, the United States still lacks a
national HIV policy. In 1988 the first executive committee was formed
to investigate the AIDS problem. Politics, couched in antifederalism and
the alleged need for more data,3 78 have thwarted the development of a
national legal and social scheme to combat HIV infection. The Reagan
Administration claimed that the states, and not the federal government,
should decide how to fight HIV discrimination.37 9 It opposed applying
existing federal antidiscrimination protections to seropositive individuals
and disregarded recommendations made by the Presidential Commission
on the Human Immunodeficiency Virus Epidemic, the National Academy of Sciences, and the Institute of Medicine for new laws preventing
discrimination against HIV infected individuals.3"' Instead, the Reagan
Administration chose not to act, calling for more studies.3 8 '
Similarly, in the nine years since medical experts first diagnosed
cases of HIV infection, the United States Congress has failed to enact
antidiscrimination legislation that clearly covers seropositive people.
Congress's inactivity, also spawned partly by political self-interest, has
left seropositive individuals to seek protection under the Rehabilitation
Act, a statute that applies to a small minority of employers and is vulnerable to restricted application by federal agencies and courts. In the ab375. See supra note 131 and accompanying text.
376. See J. Godwin, supra note 304, at 11, 17, 21.
377. See Lambert, supra note 25 (regarding New York and California, states with broad
remedies); J. Godwin, supra note 304, at 11, 17, 21 (regarding absence of punitive damages and
fines for discrimination under New South Wales, Victorian, and South Australian legislation).
378. Booth, Leadership and AIDS, 243 SCIENCE 164 (1989).
379. Booth, supra note 4, at 1395.
380. See Booth, supra note 4, at 1395. The Presidential Commission urged that a federal
ban against HIV discrimination was "key" to fighting the spread of HIV infection. See Lambert, supra note 25.
381. Almost a decade into the epidemic, the scientific community is still pleading for "federal leadership." Booth, supra note 378.
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sence of a coordinated national and state response to HIV infection, "the
382
system has failed."
By contrast, despite Australia's lack of national anti-HIV-based discrimination legislation, its policy response has been well organized from
the outset, emphasizing education and coordinated action rather than
regulation.38 3 By 1984, less than two years after the virus's first appearance in Australia, the Commonwealth government had established three
advisory and policy developing bodies.38 4 In early 1987 the government

initiated a national multimedia educational campaign which emphasized
both homosexual and heterosexual modes of HIV transmission.38 5
The Australian government has stressed the importance of bipartisan participation in developing a national HIV policy and has managed
to avoid much of the party politics subverting attempts to develop national HIV policies in the United States. 386 The Australian government
382. Edwards & Bell, supra note 46, at 372 (quoting James D. Watkins, then Chairman of
the Presidential Commission on the Human Immunodeficiency Virus (HIV)Epidemic).
383. See AUSTRALIAN NAT'L COUNCIL ON AIDS, supra note 1, at 6.
The Commonwealth, State and Territory governments and the Australian Red Cross
Blood Transfusion Services are taking co-ordinated [sic] national action to combat
the spread of HIV infection.... At the Commonwealth level.... the Australian
National Council on AIDS (ANCA) ...has the responsibility of advising government of national AIDS policy. Community groups are also playing a major role in
providing information, preventive education, counselling, and support.
Id
384. These bodies were the National AIDS Task Force, the National Advisory Council on
AIDS, and the Parliamentary Liaison Group. See M. DUCKETr, supra note 21, at 3-5.
385. In April 1987 NACAIDS launched a television AIDS awareness campaign known as
the "The Grim Reaper." The ads depicted AIDS as death bowling in an sepulchral bowling
alley. Instead of striking pins, the Grim Reaper knocked down "people who looked very horrified." AIDS:A GlobalAssessment;Australia,L.A. Times, Aug. 9, 1987, Special Section, at 12.
The Grim Reaper campaign emphasized potential transmission through both homosexual and
heterosexual sexual intercourse and was intended "to portray the randomness of the infection,
that it could affect anybody, not just gay men and intravenous drug users." Id. Ninety-seven
percent of Australians polled had seen the commercial. Of the men, twenty-two percent
claimed to have modified their sexual behavior because of the ad; of the women, fourteen
percent did so; and of adolescents, sixty-one percent reported changing their behavior to decrease their chance of infection. Id; Australian Gov't, Press Release No. O.WH94171,
AIDS-Australia's "Grim Reaper" Campaign (June 3, 1987).
The campaign was criticized as alarmist. "We have seen how a Grim Reaper advertisement scared and confused while failing to educate, when no follow-up information flowed to a
public whose attention had been well and truly captured." Whatever Happened to the Apocalypse, BULL. WITH NEWSWEEK, Mar. 6, 1990, at 44, 48. Although fear may effectively motivate changes in behavior, it can also lead to denial if a message contains too much fear and
offers no solution. See Social Engineers Confront AIDS, 242 SCIENCE 1237, 1238 (1988). For
an example of such complacency, see Whatever Happened to the Apocalypse, supra, at 48.
386. Towards that end, the government instituted the Parliamentary Liaison Group. See
Ward, supra note 213, at 63; text accompanying supra note 213. "While Australia defused
AIDS as an issue of party politics by establishing and educating a parliamentary liaison group,
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deliberately cultivated alliances between local and government social organizations,3 8 7 calling upon local organizations to help educate on HIV
issues. However, despite national education campaigns and a social policy aimed at eradicating the irrational fears of contagion, widespread
HIV related employment discrimination continues to beset Australia.3 8
Legislation thus remains a necessary secondary strategy to encourage
employers and the public generally to respect the rights of individuals
infected with HIV, 38 9 and what little Australian disability legislation currently exists is riddled with structural infirmities.
VI.

PROPOSAL

The HIV epidemic presents major social and legal issues which become more complicated as the epidemic spreads throughout the population and new drugs, coupled with early detection, begin to prolong the
lives of many who are infected. 39 0 Both Australia and the United States
lack national legislation clearly protecting the employment rights of individuals infected with HIV. Despite different social composition and attiAIDS became an increasingly divisive political issue in the U.S. and U.K. as politicians of the
radical right sought to override AIDS establishment health advisers and promote screening
while cutting education and support programs. In Australia, through consultation and education at all levels, the cold and sobering facts about AIDS could impose their own logic comparatively free of damaging political gloss." Address by Neal Blewett, supra note 10, reprintedin
Australian-Overseas Information Serv., supra note 10, at 12 (quoting John Ballard).
387. M. DUCKETr, supra note 21, at 1-2; see Address by Neal Blewett, supra note 10,
reprinted in Australian-Overseas Information Serv., supra note 10, at 11-12.
388. See Tillett, supra note 50, at 707. "[D]iscrimination, particularly harassment, in employment continues to be widespread, often related to media coverage of AIDS issues, to
breaches of confidentiality, and to ill-advised self-disclosure of antibody status." Id. at 707.
Education is not a panacea. Despite conducting educational campaigns urging its citizens
not to discriminate against individuals infected with HIV, the Commonwealth government has
been slow to heed its own message. In September 1989 the Australian government denied a
visa request by Peter Pender to attend the Bermuda Bowl Bridge competition because he had
asymptomatic HIV infection. Mr. Pender is a World Master bridge player. The Australian
government eventually recanted, after controversy. U.S. Player With AIDS Virus Denied Visa
for BridgeMatch, N.Y. Times, Sept. 9, 1989, at A2, col. 1; Asimov, Bridge Player with ARC
Granted Australian Visa, San Francisco Chronicle, Sept. 11, 1989, at A3, col. 5.
The United States government has adopted a similarly contradictory stance. The Reagan
Administration ordered federal agencies to adopt guidelines aimed at preventing employment
discrimination yet continued to bar people with HIV infection from jobs in the military, Job
Corps, Peace Corps, or on service assignment abroad. The United States government has also
denied immigration permits to individuals with HIV infection. Johnston, U.S. Will Ease Visa
Restrictionsfor Some Who Suffer from AIDS, N.Y. Times, May 19, 1989, at D16, col. 1; Johnson, Reagan, Spurning Tougher Move, Orders Anti-Bias Rules on AIDS, N.Y. Times, Aug. 3,
1988, at Al, col. 1; Lambert, supra note 25.
389. Tillett, supra note 50, at 707.
390. Lambert, U.S. Is Urging Vast Effort to TreatMillion PeopleInfected With AIDS, N.Y.
Times, July 9, 1989, at A25, col. 1. "Early medical attention can help people infected with the
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tudes,391 both countries should strive to enact more comprehensive

national legislation.
Additionally, the United States should follow Australia in developing national HIV policies aimed at educating the public and discouraging
discrimination. These policies must be forged from bipartisan participation and cultivate the collaboration of local and national efforts. Australia, in turn, should expand its definitions of impairment to include
imputed disabilities, permit representative organizations to sue, and en-

dow impairment legislation with enforcement mechanisms.
A.

Proposed Legal Modifications
1. Uniformity of Protection

It is critical that both governments ensure that consistent antidiscrimination legislation exists in all jurisdictions, either by specifically
prohibiting HIV-based discrimination or by protecting individuals with
HIV infection under generic disability legislation. In the absence of comprehensive national prohibitions against HIV discrimination in the workplace, infected individuals who live in jurisdictions which do not afford
protections against HIV-based employment discrimination will be
AIDS virus stay healthier and live longer, avoiding debilitating illness and expensive hospitalizations. .

. ."

Id.

In the United States, HIV infection is becoming a disease disproportionately striking
members of minority groups living in inner city poverty, a disease of intravenous drug users,
their sex partners and babies. Klass, AIDS: The Youngest Victims, N.Y. Times, June 18, 1989,
Magazine, at 35, col. 1.Blacks make up twelve percent of the population but comprise twentysix percent of those with AIDS. Lee, Black Doctors Urge Study of Factors in Risk of AIDS,
N.Y. Times, July 21, 1989, at B7, col. 5. Fifty-two percent of the women suffering from AIDS
are black. Id. The CDC report that of the one thousand two hundred cases of congenital
AIDS reported in children under the age of thirteen, seven hundred fifty of the children were
black, three hundred were Hispanic, and two hundred were white. Klass, supra, at 35, col. 1.
HIV infection is the leading cause of death among black and Hispanic men and women.
Navarro, AIDS andHispanicPeople:.A Threat Ignored, N.Y. Times, Dec. 29, 1989, at B4, col.
2. HIV infection is also the leading cause of death for white males aged twenty-five to fortyfour but not white women. Id.
391. One commertator has suggested that the expanding United States frontier fostered a
"glorification of self-reliance" and disapproval of tax burdens, creating an animosity within.
the United States towards social welfare services that is unique among other established democracies. A.J. GROTH, COMPARATIVE POLITICS: A DISTRIBUTIVE APPROACH 153-54, 163
(1971).
By contrast, Australia has cultivated its social services system. "The fundamental reason
for the difference.., was the absence of an expanding frontier in Australia. There was a great
deal of land to the West, but it was nearly desert ....In the North American countries it was
mainly this constant expansion and the individual opportunities afforded by the possibility of
migration, which held back both the development of a national party of labour and the growth
of a demand for social security." Id. (quoting A.H. BIRCH, FEDERALISM, FINANCE AND SOCIAL LEGISLATION IN CANADA, AUSTRALIA AND THE UNITED STATES 205

(1955)).
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harmed without a remedy. Some may gravitate to jurisdictions in which
they will receive the best legal protection.
Uniformity of protection would eliminate the need of individuals infected with HIV to migrate, often at a time when they need the support
and comfort of family and friends. It would also guard against disproportionate demands made on the limited resources of more progressive
states. Finally, national schemes would protect against the overreactions
of local legislators. The Australian Minister of Health, Dr. Neal Blewett,
notes "the winds leading in irrational and dangerous directions are suddenly blowing stronger in some parts of Australia. In these areas, it is
unsettling to note that much of the AIDS dialogue seems to be detached
from the realities of the situation."39' 2
2.

Expand The Scope of Protections

Ideally, disability legislation should extend to all employers, unless
compliance with proscriptions against discrimination threatens their
businesses.- Also, the definition of impairment or handicap must be expanded to encompass, either expressly or impliedly, imputed disabilities
based on HIV infection because it is the social perception of disability
and contagion, and not actual impairment, which most hinders seropositive individuals in obtaining employment or advancements. Finally, legislation must grant organizations standing to sue on behalf of individuals
as well as permit plaintiffs to keep their identity secret. Otherwise, individuals fearful of public identification and additional discrimination will
hesitate to enforce their rights. Representative suits further facilitate the
adjudication of a greater number of complaints because the proceedings
can continue despite a complainant's deteriorating health or death.
3.

Restrict Employer Defenses

Employers must be prohibited from discriminating against individuals infected with HIV on the basis of their assumptions about the disease. 393 Legislation must thus require that employers make
392. Address by Neal Blewett, supra note 10, reprintedin Australian-Overseas Information
Serv., supra note 10, at 22. Mr. Blewett lamented politicians who "espoused superficially attractive but repressive responses" and "balked at condom advertising instead of endorsing the

goal of public education" stating, "I am disturbed about the lack of will and courage displayed
ixijurisdictions which have failed to... mak[e] needles and syringes freely available." Address
by Neal Blewett, supra note 10, reprintedin Australian-Overseas Information Serv., supra note
10, at 22, 25.

393. As HIV infection results in a wide range of symptoms and pathologies which follow
no set course, employers should not make general assumptions about the disease's effect, let
alone base employment decisions upon them.
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individualized inquiries into a job applicant's or employee's ability to perform essential job functions. Otherwise, capable individuals may be denied employment or advancement solely on the basis of a myth. 94
Additionally, employers should be prohibited from discriminating
against individuals who are capable of performing the essential job functions but cannot perform the nonessential job functions.3 95 Otherwise,
employers could evade compliance with the underlying statutory goal by
requiring the employee to perform unnecessary and physically impossible
tasks.396

An employer's decision to discriminate against an individual infected with HIV should be objectively reasonable. If only subjective reasonableness were required, misguided fears of HIV transmission could
excuse discrimination against seropositive individuals and thwart the
goal of ensuring that individuals are hired on the basis of ability.
Employer defenses must be stated with specificity or, at the very
least, set forth with the numerous examples illustrating situations which
fall within the range of permissible discrimination and those which do
not. 397 Otherwise, they will continue to afford vague guidance to employers, applicants, employees, agencies, and the courts as to what constitutes impermissible discrimination, resulting in inconsistent
application.
4. Strengthen the Available Remedies
In cases of intentional employer discrimination, justice and practicality urge that private individuals be allowed to collect punitive damages and compensatory damages for pain and suffering. Apart from
sanctioning improper conduct and recognizing the harm discrimination
inflicts upon complainants, such recoveries may offset litigation's financial and emotional toll, thereby inducing individuals to bring suit and
promoting enforcement of antidiscrimination laws. Fee shifting provi394. See School Bd. of Nassau County v. Arline, 480 U.S. 273, 284-85 (1987).
395. Admittedly, it is more difficult to attempt to establish standards as to what constitutes
essential and nonessential job functions than it is to deem all job functions essential. Determining essential and nonessential job functions requires a fact specific or individualized
inquiry.
396. The symptoms of HIV infection appear episodically and only in the disease's later
stages. Thus, at any one time, a minority of seropositive individuals would be directly displaced by such evasion. Nonetheless, such circumvention of nondiscrimination objectives remains a concern for all.
397. For example, permitting employers to discriminate if accommodation would cost
more than a certain percentage of the previous year's income, with provisions made for recent
business losses.
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sions would further encourage plaintiffs to bring, and their lawyers to
398
accept, HIV-based discrimination actions.
Currently, all Australian jurisdictions require that the parties first
attempt conciliation through an administrative agency before proceeding
to court.3 99 Applying this requirement to complainants with advanced
HIV infection seems impractical if they are not likely to return to work
or reach conciliation. Moreover, as such agencies lack powers of enforcement and have only limited authority to award damages,' requiring exhaustion of administrative remedies forces a complainant to spend
time pursuing administrative relief when such relief may be unsatisfactory. Resulting time constraints may then preclude him or her from
seeking greater relief in court.
These proposals represent suggested components of an ideal legislative scheme. However, politics are likely to preclude enactment of such
legislation in the near future, if at all. Thus, in the interim, this Note
urges the improvement of administrative remedies.
5. Improve Administrative Relief
Adjudicatory bodies handling discrimination complaints must have
a wide range of remedies available to them so that they can mete out
appropriate relief. Administrative agencies and courts should be able to
apply similar remedies;" if not, legal aid and the opportunity to sue
initially in court should be provided. Without these provisions, only
398. Fee shifting provisions award attorneys fees to prevailing complainants and preclude
fee awards to prevailing defendants absent a showing that the complaint is frivolous or brought
in bad faith.
399. See Tillett, supra note 50, at 706.

400. Australian antidiscrimination legislation lacks enforcement mechanisms. Id.
401. The seventh amendment of the United States Constitution guarantees that "[i]n suits
at common law, where the value in controversy shall exceed twenty dollars, the right of trial
by jury shall be preserved." Thus, where administrative agencies in the United States are
authorized to award fines and monetary damages, a provision recognizing either party's right

to elect a jury trial should satisfy the seventh amendment.
By providing such an election provision, administrative agencies could then be equipped
with the full panoply of available remedies, increasing their ability to redress acts of discrimination. It should be noted, however, that defendants would be subject to greater sanctions
under such 'beefed up' administrative schemes and more likely to opt for court hearings,

thereby subjecting plaintiffs to a slower, more expensive process. Consequently, courts should
provide expedited hearings for HIV-based discrimination complaints. See the Fair Housing
Amendment of 1988, Pub. L. No. 100-430, 1988 U.S. CODE CONG. & ADMIN. NEws (102

Stat.) 1619, for an example of an expanded administrative scheme. Under the 1988 Amendment, administrative law judges can grant equitable relief, award damages, and levy fines.

District judges share similar powers; in addition, they can award punitive damages. See Compromise Fair-HousingBill Is Cleared, 44 CONG.

Q.

ALMANAC 68 (1988).
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those individuals with sufficient health and money could continue their
cases to court where there are greater remedies.
It is also critical that agencies and courts have similar powers of
enforcement. Without the expectation of enforcement, there is no incentive to litigate. Failure to equip agencies with comparable powers of enforcement relegates those individuals who cannot afford litigation in
court to inferior relief.
Even if administrative and judicial remedies were identical, complainants should be allowed to choose whether to initially file their complaint with an administrative agency or a court. By suspending the
requirements of conciliation and exhaustion of administrative remedies,
which are frequently ineffectual and time consuming, those enduring
HIV-based employment discrimination may obtain superior and speedier
relief." 2 At the very least, individuals demonstrating a need to proceed
straight to court should be allowed to do so.
B. Proposed Policy Components
In addition to legal protections, restructuring insurance programs
would help reduce HIV-based employer discrimination. In the United
States, employers, fearful of long term health care costs, discriminate
against people with HIV infection." 3 Imposing a national health insurance scheme would remove much of the economic incentive behind em402. Administrative agencies often do not properly investigate complaints, frequently closing cases before the charges have been fully investigated. The United States General Accounting Office (GAO) reported that from January to March 1987, Equal Employment Opportunity
Commission (EEOC) district offices did not fully investigate forty-one to eighty-two percent of
charges closed. Similarly, the GAO found that state fair employment practices agencies failed
to fully investigate forty to eighty-seven percent of charges closed.
Of charges investigated, the EEOC failed to verify critical evidence in forty to eightyseven percent of charge investigations and half of the state agency no cause determinations
were deficient. To further exacerbate matters, the Equal Employment Opportunity Commission's caseload of pending charges has nearly doubled since 1983. EEOC and State Agencies
Did Not Fully Investigate Discrimination Charges, GAO Finds, [5 No. 24] EMPLOYMENT
ALERT 4, 4-5 (Nov. 23, 1988).

403. In the United States, one hundred fifty million people under the age of sixty-five, have
private health insurance. Eighty percent of them obtained insurance through group plans connected to work. Walters, Ethical Issues in the Prevention and Treatment of HIV infection and
AIDS, 239 SCIENCE 597, 600 (1988).
Insurance underwriting rules are stricter for smaller firms. Large group plans are not
typically subject to limits on coverage while policies written for companies with twenty-five to
one hundred workers restrict coverage of pre-existing medical conditions. Companies with
fewer than twenty-five employees are the largest source of employment in the United States.
Yet, they often cannot obtain insurance if an employee has a medical history. See Schachter,
When The Resume Includes Cancer, L.A. Times, Jan. 24, 1988, § 4, at 1, 5, cols. 2, 2-6. If a
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ployer discrimination.'
Such a national insurance scheme would promote full employment
of capable seropositive individuals. In the United States individuals infected with HIV may be forced to choose between employment and medical care if their insurance does not cover Azidothymidine (AZT) costs.
Spend down provisions require individuals to liquidate savings in order
to qualify for public medical care." °5 They promote underinsurance °
and inactivity of the physically able but medically needy, ensuring continued reliance on already strained social services."
small company can find an insurance company which will provide coverage for employees with
a medical history, it will pay higher insurance premiums.
An employer may hesitate to spend additional monies on insurance, as well as train workers with HIV infection, when it perceives people with HIV infection as short term employees.
Employers similarly resist hiring individuals with a history of cancer, fearing increased insurance costs, serious absenteeism, and the employee's eventual death. However, fears of absenteeism and death are unfounded as people with cancer differ little in work performance from
their co-workers who have not had cancer. Hoffman, Employment DiscriminationBased on
CancerHistory: The Need For Federal Legislation, 59 TEMP. L.Q. 1, 4 & n.16 (1986) (citing
METROPOLITAN LIFE INSURANCE CO., STATISTICAL BULLETIN 5-6 (1973)). Contrary to
popular belief, people with cancer have no more erratic work records than their peers without
cancer. See id. With the discovery of new drugs to treat HIV-related illnesses, individuals with
HIV may boast equally productive work performances.
404. Adoption of a national uniform insurance scheme would also make it unnecessary for
individuals to move to jurisdictions providing better medical coverage. Among industrialized
nations, only the United States and South Africa lack national health insurance. AIDS and
Health Insurance, 3 EXCHANGE 1 (National Lawyers Guild AIDS Network publ. 1987).
405. AZT, an antiviral drug commonly used to treat HIV related illnesses, costs $8,000 a
year per patient. If an individual's insurance does not cover AZT, he or she must spend down
to qualify for federal funding of AZT expenses. See Lambert, supra note 390, col. 4. In Australia, patients needing AZT treatment receive it through Medicare, irrespective of their assets.
See Australian Gov't Press Release, Doc. No. O.CE505442 (Mar. 8, 1988); MEDICARE
(AusTL.), supra note 12.
406. Individuals living within the income caps imposed by spend down provisions may be
unable to afford private insurance which covers a pre-existing condition such as HIV infection.
407. Most group insurance policies exclude pre-existing medical conditions, and people
with chronic illnesses have difficulty obtaining nongroup insurance. Thus, individuals needing
medical coverage must choose between employment or public health care with its attendant
limitations on income. See Catch-22, N.Y. Times, Aug. 28, 1989, at 116, col. 7; InsuringAIDS
Victims and Others at High Risk, N.Y. Times, Aug. 28, 1989, at 116, col. 5.
In 1987 the Health Care Financing Administration published estimates that Medicaid
provides care to forty percent of clinical AIDS patients. In 1987 federal and state Medicaid
spent $400,000,000 on care for AIDS patients. Walters, supra note 403, at 600.
Although restricting health coverage of individuals with HIV infection "may save [policyholders] a few dollars on their premiums ... they will pay all the same as taxpayers when
AIDS patients who cannot afford their own care spend themselves into poverty and then become eligible for Medicaid." Insurers' Excessive Fear ofAIDS, N.Y. Times, Aug. 8, 1989, at
A18, col. 1.
Michigan has launched a pilot project where it pays the health insurance premiums of
people who qualify for continued coverage under COBRA and who have limited assets. The
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The United States should adopt a comprehensive and consistent na-

tional education program similar to the one instituted in Australia. In
the absence of a medical cure, public education represents one of the
most important strategies to control the spread of HIV infection. A national education strategy must be addressed to all inhabitants and inform
-them about all at-risk behaviors, necessarily dispelling common miscon-

ceptions about HIV contagion as well as stereotypes that HIV infection
impacts only upon gay men, hemophiliacs, prostitutes, and intravenous

drug users."

Education consequently represents one of the most impor-

tant neins to reduce workplace discrimination as well as foster political
progress. Employers should thus be encouraged, if not obligated, to conduct workplace educational programs and to make governmental educational publications available to employees in an effort to combat
employee and third party prejudice.
Education alone cannot resolve the problem of HIV discrimination.
A strong policy and legislative response is needed to ensure that HIV
infected individuals are treated fairly in the workplace.

VII. CONCLUSION
Individuals infected with HIV confront the prospect of physical decline and death. It is inhumane that these men, women, and children
should also have to endure baseless discrimination. The law cannot con-

trol the victims' infection, but the law can and must ease the anguish
produced by such discrimination. Mandated educational campaigns, restructured insurance coverage, and comprehensive, effective, and uniprogram could save Michigan millions of dollars as the average cost of AIDS treatment exceeds the average cost of a state employee health plan by $1,465 per month. Programin Michigan to Pay Insurancefor AIDS Victims, N.Y. Times, June 6, 1989, at B5, col. 5; Insurance
(Michigan),3 AIDS UPDATE 7, 8 (Sept./Oct. 1989). However, at the end of eighteen months,
an individual's continued coverage ceases, and he or she may suddenly be without insurance,
income, or assets, necessarily on public assistance and insurance.
Such spend down provisions may also promote homelessness. Individuals who lose their
jobs because of HIV discrimination or illness may accrue debt and lose their ability to pay for
housing. In New York City, it is estimated that between eight thousand and eleven thousand
people with AIDS are homeless. 8,000-1L000 Homeless, N.Y. Times, July 20, 1989, at 122,
col. 6. The president and public affairs director of the Partnership for the Homeless included
this statistic in their letter to the editor. Id. It is not know how many of these people were
rendered homeless by spend down provisions.
408. "Contrary to some stereotypes of AIDS patients as gay men and drug abusers [with
no children], many are parents .... " Lambert, AIDS Legacy: A Growing Generation of Orphans, N.Y. Times, July 17, 1989, at Al, col. 2. In this generation of New Yorkers alone,
experts believe that fifty to one-hundred thousand children will lose at least one parent to HIV
infection. In New York within the next five years, twenty thousand children orphaned by the
HIV virus will need either adoption or foster care. See id
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form legal prohibitions of HIV-based employment discrimination are
needed now.

